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those costs have been incurred, or the greater portion of them. Of
the above ground, I would reject the application.

BropHURST, J.~1 entirely concur with my brother Oldfield
that this preliminary objection must be rejected.

{The appeal was then heard and dismissed.]

Defore Mr. Justice Oldfield and Mr. Justice Brodhurst,
SANT LAL awp aNoTHER (OnsEcrors) v. RAMJI DAS anD orners

Appeal dismissed,

(DECREE-HOLDERS), *

Sale tn execution of decree—Setiing aside sale—Incumbrance—'* Salealle

interest = C {vil Procedure Codeys. 313.

The fact that property sold in exceution of r decree is incumbered, even
wheu the incumbrance covers the probable value of the property, is not sufficient
to sustain a plea that the person whose property is sold had no saleable interest
therein. S, 813 of the Civil Procedure Code contemplates that cither the judgment-
debtor had no interest at all, or that the interest was not one he conld sell ; and

the fact that the property may feteh little or nothing if sold does mnot affect the

question. Naharmul v. Sadut Ali (1} distinguished,

butty v. Punioty (2) referred to.

Pratop Chunder Chucker.

Tur facts of this case are stated in the judgment of the Court.
The Hon. Pandit djudhic Nath and Pandit Fand Lal, for the

appellants,

The Hon. T. Conlan, Mr, 40dul dajid, and Munshi Hanuman

Prasad, {or the respondents.

Orpriewpd, J.~This is an appeal from an order refusing to set
aside a sale, and made with reference to 8. 313 of the Civil Pro-

cedure Code,

The sale was of half a house belonging to tho judgment-debtors,

which was sold in execution of a decrce for Ras.
bought by the 1ppellants for Rs. 5,751,

8,937, and was
The appellants ask that

thé sale be set ‘aside, on the ground that the judgment-debtors had
no saleable interest in the property, there being a mortgage on the

property amounting to a sum exceeding its market-value.

In my opinion this is no ground for setting a sale aside under

5. 313.@ The fact that the property is incumbered, even when the

* First Apponi No. 195 of 1886, from an order of Babu Brijpal Das,

prdinate J'hdge of Meerut, dated the 28th August, 1886.
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fMeambrance covers the probable valuo of the property, is \h\qt
sufficient to sustain a plea that the person whose property is sold).
has no saleable interest in the property under s. 313. There is
always the equity of redemption vemaining. What T understand
that scetion to contemplate is, that cither the judgmont-debtor
had no interest at all, or that the interest was not one he could
sell.  The fact that the property may feteh littlo or nothing, if sold,
does not affect the question.

We have been referred to Neharmul v Sadut Ali {1) but that
case is not on all fvurs with the caso before us, which is more in
accord with a subsequent ease—IProtap Chunder Chuckerbutly v.
Fanioty (2), which the Judges distinguish from Nakarnul v. Sadut

Ali (1).
For these reasons I would dismiss this uppeal with costs,
BropuursT, J.~1 coneur.

Appral dismisscd.

Before Sir John Edge, Kt., Chicf Justice, and 3r, Justice Tyrrell.
SHUEOAMBAR anp ormuxs (Derssoands) v DEQDAT (Pnantve),

Arbitration—— Agreement to refer—Order wnder 2. 506 of the Cledl Procedure Code to
refer matters in dispute in cction then pending—Order under s, 873, peuding the
veference, granting plaintiff permission to withdraw with liberty 1o bring fresh
suib—det I of 1877 (Specific Relief Aet). s, 21,

The wording of 5. 21 of tha Specifie Relief Act (I of 1877) s wide enough to
eover contracts to refer any matter which can legally he referred to nrbitration, and
oue of such matters is a suit which is proceeding in Court.

The parties to a suit, while it was pending, agreed to refer the matters in
diffcrence between them to arbitration, and for this purpose applied to the Cours
for an ovder of referonce under s, 506 of the Civil Procedure SQode.  The appliva«
tion was granted, arbitrators were appointod, and it wa« erdered that they slould
make their award within onc week  Before the week had expired, and before any
aword had been made, one of the parties made an ex parfe application Jler 8. 373
of the Code for lenve to wilhdraw from the suit with liberty r,(; bring a fresh &nit
in respect of the same subject-matter. The application wns granted, the wuit
struck off, and a fresh suit instituted in pursuanse of the permission thus given
by the Court. Indefence to this suit it was pleaded that the suit was barred by
5. 21 of the Specific Relief Act (T of 1877). '

-z " Becond Appeal No, 246 of 18886, from n dreree of Maulvi Shalt Ahtmad-ullal,

Subordinu_te cudge of Gorakhpur, dated the 11th January, 1886, eonfirming » decres <
of Munshi Raj Nath Pragad, Munsif of Basti, dated the 24th Septamber, 1885,
(1) 8 (Ja_mlc. L. R., 468, (2) L. L. R, 9 Cule, 506, )



