
A'asai the Court had heard the parties, framed issues after takiu 
"kcib^t evidence, and proceeded to judgment. In the eases before Mahmood, 

J., the plaintiff was non-suited on the preliminary ground of mis
joinder. The radical principle of the cases is insisted on in the 
Privy Council ruling in Watson v. The Collector o f  Rajshahye (1) 
and in conformity with their Lordships’ views expressed in that 
case, as well as with the plain provisions of the present Civil Proce
dure Code on this question, it was held in GanesJi v. Kalha Prasad
(2), as we have held in this appeal to-day, that the decree in tho 
former suit, which was ajlowod to beqouie final, bars the second suit.

Appeal alloiced.
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, Btfore Sir John Edge, Ki., ChieJ Justice, and Mr. Justice Tyrrell.
..'cr 1 “: RAMSIDH PANDB (P la in t if f )  v. BALGOBISD and oiBKEa (Dei'bn-danis).* 

Churje—Suit for money charged upon immoveablepioperty—Insirumenipurporting in  
general terms to charge all the property of obligor—JWaiim “ certum est q iy ii 
eertuin rcddi potest "— Act I V  of 1882 ^Transfer of Property Act), as. '98,100— 
Act K V  of 1877 {^Limiiation Acl), scli. ii, No. 132.

The obligor of a boud acknOTvledged therein tha t he had borrowed Es. 153 
frrm  the obligee at the rate  of Re. 1-8 per cent, per nieriseTii, and promised to pay 
the principal with Interest at the agreed rate upon a date named. The bond con
tinued thus “ To secure this money, 1 pledge voluntarily and willingly my -wealth 
and property in favour of the said banker. W hatever property, etc., belongicg 
t )  me be found by the said banker, that all should be available to the said banker. 
II!, without discharging the debt due to this hanker, I  should sell, mortgage, or 
<?iip090 of the property to another banker, suoh transfer shall be void. For this 
r  ’ison, I  hare of my free will and consent executed this hypothecation-bond. 
th?it it may be of use when needed.'’ The amount secured by the bond became 
due on the 6th  May, 1879. The bond was registered under the Registration Act 
m  a document affecting immoveable property, and the obligor was a party to such 
registration. On the 9th May, 1885, the obligee sued the heir of the obligor to 
r covct tlie principal and interest due upon the bond by enforcement of lien
'  'o 'n  t  and sale of immoveable property belonging to the defendant.

Beld that the bond showed that the intention of the patties was to  create 
1'? it 1 charve iipon all the property of the obligor for the payment to the plain- 
t f ' t h e  principal monies boriowed, together with interest at the agreed rate. 

1! LlvXla V. Nusii- Mistri (3) referred to.

® fc^'nd Appeal Ho. 188 of 1880, from a decree of G. J . N icholl^ Ksq., Dlg- 
e c fG h iz ip u r, dated the 13th November, 1885, reversing a dec e j o£ 

i Ir i'\m-ul-Haq,-:".luniif of Ballii, dated the 2n l July, 188".
H ) r  i;c^ . T A. 160. (2) I. L R., £ AU f'’".

■ '  I. L. J{., 7 0  1" i.
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Held also tlifit the ■\vortls used in the lioncl ns indicating tlie propoTty wliicli 
irns intended to be suhjecfc to the  chargc wore suiBciently specific and certain to 
include, iiiid were intended to include, all the property of the obligor ; that, this 
being- so, the maxim cerium est quod cerium rcddi potest ” applied ; that the boijd 
created a charge upon the irDiiioyesihle property of the ODli;ror in respect of the 
pvincipnl and interest in question ; thfifi such principal and interest were moniea 
charged upon iniraoveable property within the meaning of scls. ii, No. 132 of tliG 
I^imitatiou A ct (XV of 187“) ; and that, so far as the claim was to enforce pay
ment of such principal fiud interest by reeoiu'se to the immoveable property of the 
obligor, the suit WHS brought witliiu fciiue. Ham Din r. Ralka Prasad Gauri 
Skimkar v. Sarju (2), and Tadman r. D’Epineuil (3) referred tfn.

T h e  f a c t s  o f  t h i s  c a s e  are  s t a t e d  i n  t h e  j u d g m e n t  o f  t h e  O o i i r k

Mr. / .  JE. Howard, for the appellant

3fr. (p. T. SpafiJck, for the respondents.

E dge, 0. J ., and T y k b e ll, J ,— This is an action whicli -n'as 
broaght ia  llio  Court of tlie Munsif of Ballia on tliG 9tli 
ISSS, to.recover Es. 340-S’, principal and interest, by enforcement 
of lien against and sale of a house described in tlie plaint, and 
iliecation of other property belonging to the defeniJant, The plain
tiff olleged that lie had lent Rs. 15S-12, at interest a t the ra te  of 
Rs. 1-8 per centum per mensem, to one Amari Koeri, deceased, 
who was the father of the defendant, and that Amari .Koerij in 
consideration of the loan, had executed in his, the plaintiff’s, favour 
the bond sued upon, which, as translated, is as follows :— On Gtli 
badi Sawan, 1935 Sambat, an auspicious day, Ij Amari Koerij son 
of Pahlu Koeri, deceased, inhabitant of Ahchora, pargana Kbarid, 
zila G hazipur, borrowed of Eamsidh Pande, banker, resident of 
Ahchora, tappa M ahatpal, pargana K harid, in the district of Gha- 
zipnr, tho total sum of Ks, 153-12, consisting of a bahmce due by 
me to the said banker, amoimting to Rs; 133-12, and Ks. 20 cash, 
taken and appropriated by me, of the  ̂lai/t skahi ’ coinj which is 
current, *4  interest Ee- 1 - 8  per mensem. The amount, together 
•̂ .vifch interest-, carculated at the said rate, will be paid on 15tli 
Baisakh Sndi, 12^0 ysarj positively and without any objection, 
To secure- this money, I  pledge voluntarily  and willingly my 
wealth and property in favour of the said banker. W hatever.pro- 
^periy, belonging to me be found by the saidbanker, all should 
be available to the said banker. If, w ithout discharging the debt due

(11 I. L, R.. 7 All C02. (2) I. X̂. R.. 3 All, 376.
(3) L. E,, 20 Ch.;D, 758,

E.A3ISIDH;
P akdb
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BALOOBim,
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to iliis banker, I  should sell, m ortgage, or dispose of the propeV^y 
to another bjinker, such transfer shall bo void. F o r this reason I '  
havOj of iny free will and consent, execiited th is hypothecation 
bond, that it may be of use when needed. D ated 6 th  Savvan Badi 
1285, Signed Bhuran Lai, inhabitant of H arip u r of Chhata. Name 
of creditor— Bainsidh Pande, Nam e of deb tor—Araari Koeri. 
Amount— Rs. 153-12. N ature of docum ent—Bond hypothecating 
house and other property , moveable and immoveable.”

The M unsif made a decree, with costs, against the defendants, 
holding thorn liable to the extent only of the assets of their father 
which have come to their hands.

From, the decree of the M unsif the defendants appeaksd to tho 
Judge of Ghazipur. Tho first of tho grounds stated in their 
memorandum of appeal was the following:-—

“  Seeing tha t there is no hypothecation in the bond, nor does 
the general context of the said bond create hypothecation, tho saiA- 
bond is deemed to be a simple one, and tho claim is barred by 
limitation, for the amount entered in  the bond became duo on the 
6 th  May, 1879. The lower Court paid no heed to it.”

The Judge of Ghazipur, on the appeal, held thal} the wording 
of tho bond was so vague as to make the bond inoperative as a 
document of hypothecation, and, apparently  considering that six 
years was, tinder such circumstances, tho period of lim itation ap
plicable to the case, and holding tha t tho period of lim itation had 
begun to rm i on tho 6 th May, 1879, decided th a t the suit was 
barred by limitation, and allowed the appeal with costs, setting 
aside the decree of the Munsif.

F rom  this judgm ent of tho Judge of Ghitziipur tho plaintiff has 
brought this appeal.

The Judge of G hazipur did not deal w ith any of tho other 
questions of law or fact arising in tho appeal to him.

F or the purposes of our judgm ent, we assume, b u t do not decide,
that the statements as to facts of Mr. Howard who appeared for the 
plaintiff-appellant when the appeal came on for hearing Eofore 
on the 1 1 th instant, are correct. M r, H ow ards  statowronts ro» 
ferred to, so far as they aro m aterial to our judjjuientj wore that;
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the bond was proved to tav e  been, and had in fact been execntel 
by Am ari K oeri, the defendant’s father, -v?ho died before the suit, 
and tha t it had been registered in due time under the Indian 
K egistration Act as a document affecting immoveable property in 
the d istrict of G hazlpur, and that Am ari K oeri was a party  to the 
bond being so registered.

Mr. Hoivard, on behalf of the plaintiiF-appellantj contended that 
the bond in question created a  claim nponj if it  was not a m ortgage 
of immoveable property, and consequently th a t art. 132 of the 
second schedule to the Indian Lim itation Act (XV of 1877) applied, 
and the action was brought w ithin the twelv^e years’ period of 
lim itatioiyKesoribed for the bringing of actions to enfofcc paym ent 
of money charged upon immoveable property, and in support of 
bis contention referred to the case of B ishen  Day at v. Udit Narain
(1) to s. 100 of the Transfer of P roperty  Act (IV of 1882), and ss. 
21 and 22 of the R egistration Act.

On the other side, M r. Spanhie, for the respondents, contended 
th a t there was no specific immoveable property mentioned in the 
bond as the subject of the alleged hypothecation ; th a t the wording 
of the bond was so vague as to render it inoperative as a m ort
gage of, or as creating a  charge upon, immoveable property, and 
th a t a rt. 132 did no t apply, and consequently that the action was 
not brought w ithin tim e. Mr. Spanlcie, in support of his conten
tion, referred to s. 58 of the Transfer o f P roperty  Act of 1882, to 
the cases of Gauri Shankar v. S u jju  (2) and Napbulla Mulla v .
ffu sir  M istri (3) to M acpherson’s Law o f Mortgage, pp. 137 and
138, 7 th edition, and to s. 129 of the  Succession A ct.

In  reply, M r. Howard  referred to the judgm ent of Oldfield, J .j  
in the case o f Shib L a i  v. Ganga Prasad  (4).

B uying the course of the argum ents the case of Ram D in  v. 
Kalha Prasad  in the  P riv y  Council (5) was also referred to.

On the conclusion of the argum ents 'we took time to consider 
our judgm ent.

H aving regard  to the fact tlia t the only question disposed of 
by  the Judge of Ghazipur was, as we read his Jndgmeiit, the ques-

,  (1) L L. K , 8 AIL 486. (2) L L. E ,, 3 AH. 276.
fS) I, L. JR., 7 Calc. 196. (4) L L . 6 M .  a t p. 55^.

■ / (5) IL .j? .; 7 A iii-m  ;

S akstoh

B a l g o b i n d ,
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Son as to wliotUer or nofc art, 1.^2 of the secoiul schedule to ‘1 1̂0 

Indian Limitatioft.Aci: of 1877 applied to a,ny p a r t  of the claim of 
tliQ plaintiff, we sliall cosifine our judgm ent to a consideration ot 
tha t question. In  tlio view which we' take of the bond, it is not 
KGcessary to dBcido w hether or not it was a m ortgage of immove^ 
able property w ithin the meaning of s. 58 of the Transfer of Pro- 
pei'iy A ct of 1882, and  we express no opinion on that point.

l a  our opinion, a Court, ns a general rule, shorJd, in constru
ing  ̂ a w ritten d o cu m en t,. r 6 construe i t  as to give effect, if pos
sible, to tho intention of the parties , if such in tention can be 
ascertained from an csam ination of tho docum ent. In  this case, 
can the in tention of fclie parti(is bo asccrta ined by an examination 
of the bond in qiiostion ? Y/ 0 think it  can.

Amari Koori by his bond acknow ledgod th a t he had borrowed 
from the plaintiff Ks. 15B-12 (consisting of Bs. balance
then due, and Rs. 2 0 , cash then advanceil) a t in terest a t tho rate of 
Esu 1 - 8  per centnm per mensem, and ]:>roinised to pay to the plain tiff* 
the  principal, together w ith interest at the agreed rate, on a daCu 
named. I f  i t  w a s  intended by tho parties that tho bond should opo\-ato 
as a simple money bond only, and should not creato a charge upontho 
moveable or immoveable property of A m arl K oeri, tliere was no 
necessity to say more« W e find, however, th a t the bond as translated  
for ns continues th u s ; To secure this money I pledge voluntarily 
and willingly my wealth and property in favour of tho said bankef. 
W h a t e v e r  property, &c., belonging to me b e  found by the said bunk
er, th a t ' all should be available to the said banker, if , Vvithout 
d i a e h a r g i n g  the debt due id this banker, I  should sellj mortgag'o, or 
dispose of the property to another banker, such transfer shall bo void, 
li’or t i n s  reason I  have of my free will and consent executed tliiti 
hypothecation-bond, that it may be of use when needed.’ '

The bond is w ritten in  Hindi, is obviously a very  inartillcjai 
docum ent, and most probably was prepared by the parties them 
selves without the assistance of legal advice*.

Wo are clearly of opinion that the bond shows that the in ten tion  
V the parties was to cxeate by it  a charge upon all the pr©*3erty of 

Amari Koeri for the paym ent to the plaintiff of the priaciparm Q aies 
boL'L’owed; together with interest a t tho agreed rate. If we are



YOL. IX.] ALLAHABAD SERIES.

entitled, on this qnestiou of iutention, to take into consideration tTio 
manner in which the bond vras registered, as was done by Pontifex 
and Field, J J , ,  in the case o f NajihuUa Mulla r. N tihir M istri (I), 
our conclusion as to what was the intention of the parties is still 
further confirmed.

 ̂ The n e s t question is, did the bond effect tbe object Intended by 
Amari K oeri and the plaintiff? In  considering this question, it is 
neccssary to refer shortly to some of the authorities cited. The 
case of R am  Din v. Kalha Prasad  (2) and that of Ganri ShanJcar v, 
Surju  (3), so far as it is consistent with the judgm ent of their L ord
ships of the Privy Council in the case of R am  Dm  v. Katka Prasad
(2) above,referred to, apply so far only as the question of limitation 
m ay arise on tlio claim of the  plaintiff, if any, to establish a personal 
liability against the defendants. The ease of, Ncijjiballa Mulla v . 
B nsir M istri (1», referred to above, was decided before the Transfer of 
P roperty  Act of 1882 eanieinto force, and consequently the learned 
Judges who decided th a t case had no t before them  a. 98 or s. lOG 
of the Transfer of P roperty  Act of 1882, which relates to charges 
upon immoveable property not amounting to m ortgages. They appear 
from their judgm ent to have treated the question before them as i f  
it were simply one of a mortgage or no mortgage, and to have relied 
to some extent on the manner in which the bond iti that case was 
registered. In the case before them the plaintiff relied upon the 
agreem ent against alienation contained in the bond upon which he 
sued. In the present case the plaintiff is entitled to rely, not only 
upon th a t portion of the bond which relates to the event of sub
sequent alienation, bu t also to the antecedent and subseq̂ uent words 
to be found, in  the bond, which in our judgment are much more 
certain and specific than the words yvhich were before Pontifex 
and Field, J J . ,  in the case referred to.

’ It doê  nofc’appear to us that the passages at pp. 137 and 138 
of Macpherson’s iaw o f Mortgage throw any light upon the effect 
which we must give to the bond in this case, as wa are not here 
considering w hether the bond was or was no t a m ortgage, or how 
the possession might be affected by the intervention of a.purchaser 
for value w ithout notice, ^ihere is nothing, so far as W0 Bee, ill®
(1) I. Cftlc., at pp. 19S and 199. (2) L L. R>, 7 AU;

(3) I . L. li,, 3 All. 270,
"22
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any of ilie otlior cafios v/]iic;h Iiavo fjocii cited, incoiisistont with tho „ 
opinion which vvt! I.fu'e fbrrnoJ iiB to tho effuct of tho bond in ques- 
tioiK It is said tluii the Itomi cannot bo treated as creating a 
chriri;?;e «|ion tho projiorty Avlii(;h v/uhi of A inari Koeri, because it 
does uot doscribo b}’ nietea and boirods or by nam e tho iiiimovC” 
jiblo property which it  may have benn iutended to hypothecate. 
W e are tiatisfiGcl tlia t the wtwds used h\ the bond as ind.icatiug tho 
property whieh was iutendetl to he subject to tlie charge were 
s-Qfficiently spocific and certa in  to include, and were intended to 
include, all the property  of A raari Koeri„ This being our view as 
to the construction of the bond, tlie tnaxini certum est quod cerium  
9'eddi potest” applies, and wo hold that tlie bond did creatj3 a charge 
lipon tho iuimoveable property  of Aiiiari Koeri in respect of the 
principal and in terest iu question, tha,t such principal and interest 
wore monies charged uj)on iniuioveable p roperty  within the raean- 

of art. 132 of the Indian  L im itation x\ct of 1877, and that, so«T5
far as the chi,im is to enforco paym ent of ancli principal and interesst 
by recourse to the imnioveable property which was of Amari Koeri, 
tha action was br(m ght w ithin i iinc. In  confirm ation of tho opi
nion above expressed as to tho effoefc of the bond, we may refer to 
tho jiidgniGnt of Mr. Juatice F ry  in the case of Tadinan v, D 'E pi^  
nm'd (1 ).

This appeal is allowed. Tho case will go back to the Ju d g e  of 
G ha3i])iir, to be disposed of by him a.ccording to Jaw upon tho other 
questions of law and upon tho questions of fact involved in the 
appeal from tiie decree of tho Munaif. Oo.sts will bo costs in tho 
cause.

Appeal cdlowed.

Btifart M r. Jhsilce OlJfielil and Mr. Justice Tirodhirst,

THAKUR DAS awb amotiieu (pLAiKTiPi’fl) v. KISHOBI LAL

Civil Procedure Code, s. Sucuriiy fur costs —Amount o f  sciMriitj not fixed—Vis- 
riiiual o fappAal— Prauiicie,

Section 549 of the CinlFi'ocvdnre Cede contemplates au order by which some 
ascertained amount of secm-ity ia xefiuired.

* Second Appeal No. li)36 of 1885, -from a decree of G. W. P. VVi^ts, Esij,, 
'^ ’istric t Judge of Saharaupur, dated the 20lh August, 1835, cotifirmiug a  decnio 
ot MaulTi Muhamojad- Makaud iVi Kbau, S«bordiiiate Judge  o i Saliamiputj, 
dated the June, 1SS5. * ’

(1) L. l b  20 Ch. D. 758


