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preted  as a decree ugainst the father alone, anil persoiiai to Lin?- 
self, and all th a t is pu t up and .sold thereunder in execution is his 
rig lit and in terest in  the joint ancestral estate, ilieu ilie auctitin- 
purchaser acquires 110 luore tlmu th a t rig h t and intert.sr, tlia t is, 
the r ig h t to demand parti don to the extent of the la ther’s share. 
In  this last mentioned case, the co-parceners can saccefiisruily reaist- 

ai\y attem pt on the part of the auction-purchaser to obtain posses-' 
sion of the whole of the jo in t ancestral estate, or, if ha obtains 
possession, may m aintain a suit for ojeetmont to the extent of th e ir  

shares, upon the basis of the terms of the decree obtained against 
the father, and the limited nature of the righ ts pas.-ied by the sale 
thereunder,”

O ur order in these two appeals, therefore, is that, so far as the  
plaintiffs claim to exem pt their rights and interests in the attaclied 
property under the decree of the th ird  defendant, Bhataile H arbaus 
Kai, the appeals m ust be dismissed.

The rem ainder of the plaintiffs’ chiiui to eKemption m ust be 
decreed. The decrees of the JSubordinuto Ju d g e  will therefore be 
varied in  boih oases, so os to exem pt the rights and isiterests of 
the plain LifFd from .execation proceedings imder the decree of defaa- 
dants Nos. 1 and 2 for lis. 1,724-5-3.

The costs, both in  this and the lower Court, vi'ili be in propor'* 
tion to the claim decreed and dismissed in both suits.

T y r r e l l ,  J . — 1 c o n c u r .

Appeals loartly alloioed and partly dismisssed^

FULL BENCH.

B e f o r e  S i r  J o h n  E d g e ,  K t . ,  C h i e f J u s i i c e ,  M r .  J u s t i c e  S t r a i g h t ,  M r .  J u s t i c e  O l d f i e l d ,

* M r .  J u s t i c e  B r o d h u r s t ,  a n d  M r .  J u s t i c e  T y r r e l l .

GIHPHAM LAL ( P la in x i f p )  v. W . G R AWFOED (D.gi.'ENdantX'^  

S u m b a n d  a n d  w i f c ‘~ » A g c n c y - ~  A u t h o r i t y  o f  w i f e  to  p l e d g e  h u s b a n d ’s  c r e d i t — C i v i l  P r o 

c e d u r e  C o d e ,  s s .  6 6 5 ,  B 6 6 ,  5 8 7 - ^ S e c o n d  a p p e a l  -  D e t e r m i n a t i o n  o f  i s s u e s  o f  f a c t  

b y  H i g h  C o u r t

' H tW h j  the Full Bench, that s, S87 of die Civil Procedure Code, does noi 
inake as. and 56(5 applicfl.b!e to pecond appeals, so as to enable tlie Higii G')tirly

Seeofid a ppeal l^o. l^CS of 13S5, irom a decree of W. ^BleBu^rhassett, Esq.j 
District .Itidge of Cawnpore, dated tlae 1st Juns/1885j iuoclifjiis{j si-'decree o f -BalM 
BeiMa Behari Ivlukerji, Miansif ol Caffiipore/d,aiWd tlie  133 4̂,
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f t  cafes where the loiver appelhite Court_ has om itted to fram e or try  any[bs 
to determine any esscutial question of fact, to itself dLtermine th e , eam t up«n lc-, 

evidence ou the record ; b u t the Higli C ourt in such cases m ust rem it issue) lo r 
tria l to the  lower appellate Court. B a l Kislten v. Jasoda Kuar (1> an<J Dcehisben v. 
B ansi (2) overru led  ou th is  point.

Held by the Division Bench th a t the liability of a hu?band for his w ife’s debt? 
depends on the principles of agency, and the  husband ciin only be liable when it 
is shown th a t he has tx^^ressly or im pliedly sanctioned what the wife has done.*

In a suit by a creditor to recover from his debtor and her husband the  
am ount of money lent by the plaintiff to th e  farm er on her notes of hand, it apptxired 
that the defendants had al.vays lived together, th a t the  wife had an allowance 
wherewiih to nJeet the bcusehold expenditure and all h e r p e r s 'r a l  expenses, and 
th a t the money had been borrowed w ithout the hufb.and’s knowledge and no t to  
m eet a ty  em ergent need,, bu t to pay off previous debts, and had been raised by 
successive borrowings over a considerable period, ihe debt h av irg  incftased by hiijh 
ra tes of in terest. I t  was also found th a t it bad no t heen shown th a t ij»e pla ntift 
looked to the  husband’s credit,, or th a t th e  husband had ever previously paid his 
■wife’s debts for her.

H eld  th a t under these eircnm stances do agency on the wife’s part fo r^h tr 
husband had beea established, and th a t the husband was theiefore  not liable to tho- 
e liim .

T h i s - was a suit for recovery of Es. |589-2-9, piincipai and 
interest, due upon certain ruggaa or uotss of hand given by Mrs. 
W. Crawford, defendant Vo. 1, and wife of Mr. W. Crawford, 
defendant No. 2, to the plaintiff Girdbari Lai. Hie rate of interest 
claimed was half an anna per rupee per mensem. The ruqqaa 
dated from the &th April, 1882  ̂to the 9th October, 1883. Tfi'e’ 
defendant No. 1 pleaded that she had borrowed Rs, 223 only fiom 
the plaintiff, atid had fully repaid that amount. The defendant 
No. 2 pleaded tliat he had uo iinowledge of the plaintiff’s monetarj 
dealings with his wife, the defendant No. 1, and that he was not 
liable in respect of the plaintiff’s claim.

With reference to the plea of defendant No. 2, ll’ere was evi
dence to the following effect;—The two defendant  ̂weft’married 
in 1855, and had always lived together. At the time when the debtw 
were contracted,  ̂ Mr. AV. Crawford was employed in the Ordnance
Department ou salary of l{s. 375 a month. Out of this he gave

\ ® 
an allowance to his wile of Rs. 220 a month, ŵ ith which she had fo
Jlieet the household expenditure and all her own^expenses. Tho
defendants had a large famil/y, but Mrs.^Crawford depo£ed»that tho

(1 ) i :  I .  If., 7. All. 7 ^ .  (2) I .L . E ., 8 A ll, 172.
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aMowance of Es. 2?0 v/orJcl have been siilnoicnt for nU purp o seslf 
slie liad not had to pay lioavj/ in terest upon monies borrowed b j  
Iier from time to time. She furtiier stated tha t for nine or ten 
years past she hrici been borrov.M'ng money iti her own nnm e; W.
that the ruqqas held by the plaintiff represented borrow ings for tb.e 
purpose of paying in terest oa old debts ; th a t one of the loans was 
applied to the paym ent of the first debt, \5:hich wi\s incurred for 
paym ent of iiiedieine ; itiat her husband knew jiotbiii® about 
these loans | and tbat he never authorized her to borrow nioneyo 
M rs. Crawford was tlie only witness who ^ave evidence upon 
tliese points.

The Q 3urt, of first iostance decreed the daiiBj ba t allowed in te r
est at the rate of 6 per cent, per aum im  only. Uj)on the issae of 
the husband’s liability, the Court observed s— “ There cannot bo 
the least doubt tliat the defendant No. 1 acted as the agent of her 
liiisband, tlie defendant No. 2, and that she had to borrow the nionej- 
in order to  meet the household expenditure. She adm its that she 
%vas never extravagant, and th a t the first debt was incurred by her 
in  order to pay for medicines daring  her illness. I  am therefore of 
opinion th a t the husband of the defendant No. 1 is liable for the 
debts incurred  by her, and I  decide this ii^sue in favour of ill© 
plaintiff.”

The defendants appealed to the D istrict Ju d g e  of Gawiipore,
The Ju d g e  dismissed the r.,ppeal of Mrs, Crawford. W ith respecG 

the appeal of M r. W . Crawford on the point of his h'ability to 
i h o  plaintiffri’ olaivn, the Court o b se rv e d  The husband in this 
case contends tha t he i s  not liable for his wife’s debts. I t  is  con
tended that, b e in g  a Government servant, his family could have go t 
medical advice w ithout payin" for it, and that Mrs, Crawford w'as 
Hilt justified in borrowing without her luisband’s knowledge to pay
off previous debts, I  th ink the transactions o.re m erely simple 
loan transactions, and no implied agency on the part of the wdre 
can ba proved in this case. I t  is not sbiown that plaintiff looked 
to 'th e  husband’s ereditj or that the hvisbaiid evor paid his wife s 
debts fo^ her on any previous occasion. I t  does not appear f.hat 
Mr. Crawford was to be called on to execute the bon«;l in favour oi 
1‘jiaintiff? I therefore dismiss the appeal of Mrs. Crawford »nd nvocry:̂  
the  appeal of Mr, Cra.wfu3'cij him  oot liablvi b,;!:; acvh:.:
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1885 Tl)e pluintiH: appealed to tlio H igh  Conri from the pari of
Ju d fo ’s (Iccree 'whicli was adverse to him. nposi the followinrj

G i r t i i u r i

L a l  grounds:—

W. CiRAw- 1 . Because, according to law frad tbo cnstom  of European
’ families, the respondent’s wuQ m ust be held to have been acting

,is the agent of the respondent.

3 . ‘̂ Bocnnfie, wiUi refcreneo to tbo natn re  of the debts as 
admitted by Mrs. Crawford and as sliown by the ovidenccj the 
respoiKlent is liabb.^ to piiy the debt dne to the appellant.

3. Beeaii:^o t:be ontis of proof was npon the respondent, bu t 
he has failed to prove th a t his 'vife was not acting as his^agout.”

The IToii. P an d it Ajud/iia B ath  and M nnshi K ash i Prasad, foT 
the appellant.

Mr. J .  Sirach.’''fj, for the rpvspondent,

Upon the hearing of the appeal before Oldfield and MahmoocI^ . 
J J . j  their Lordships were disposed to regard  the findings of the 
.District Jndgo npon some of the i.'^snes of facts raised Ity the caso 
as iuHufFicient, and to rem it these is:Uie;3 to him for deternriMation 
imder s. 5G(i of the Civil Proeodiire Code. The i3sn(\s in question 
rehited to the fact of th.e two defendants living torreilier, the objects 
of Lho variong lo;in^, and I ha alhnvsuico inado by tlio rcPpotulent. 
io  his ’rvdfo. I t  v/as olrjccted by Mi’. StrdcJu'ij for the res pond eii!; 
thiitj with reference to the decision« ol‘the Fu ll Bench in B a l Kuhen  
V- Jnsofla K nar  ( 1 ) and DeoUshm  v. Baii.si ('2), the Ooiirt had no 
power to rem it the issnes to tlie Di.-itricfc Ju d g e , but nms.t il,«elf 
determine Ibem iij:on tlie eridcnco on the record. Tlieir Lordships 
pupscd tho following order ; —

^'W e refer to the F id l .Bench tlie qiiestioji w hether, willi refer
ence io the docisions of tlie Foil ijench iti .Bdl lushen^- v. Jasoda  
Knar and Deoldshen v. B a n d ,  the Division Bench i8 com petent 
to  refer to tho lower appellate Court issues of fact for decision in 
this casej or is bound to determine the same ou the evidence on 

. the record .” ’

Mr, J .  Strachfjj, for the respondent.— I t  is impossible to d is-' 
tjjiguish this j'eference from those which were answ ered in B a l  

( 1 )  L  L . R., 7 A ll. 7t)5. ( 2 )  1. U  JX., S A ll. 172.
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KisJien V. Jasoda Knar ( 1 ) and Deoldshen v . B ansi (2). Tlie f i r s t  

of these cases was decided on the 4 th Ju n e , 1885, and the second, 
which w'ns referred to the Full Bench for the express purpose of 
reconsidering the first, on the 2 0 th J a n iia r j, 1886. Upon hoth 
occasions the m atter was fully discussed, and it would be highly inex
pedient to disturb two such recent Full Bench rulings by raising 
again for the tln’rd time the question Avhich they decided. By s. 
687 of the Civil Procedure Code, the provisions of Chapter X L I ,  
including ss. 665 and 566, are made applicable “ as far as may be” 
to second appeals ; and this no doubt means so fiir as may be eoU'« 
sistent with Chapter X L IL , and in  particular with s. 584, specifj- 
iug the g ^ u n d s  on which second appeals lie to the High Court. 
B u t although in  general it is true th a t the determination of 
issues of fact in second appeal would bo inconsistent with those pro
visions. it  is not true  in all cases: and the common impression th a t 
the H igh Court is under an  invariable and absolute disability to deal 
w ith such issues in second appeal is erroneous. No doubt, where 
as usually happens, tho Courts below do not omit to determine the 
necessary issues of fact, the H igh  Court cannot interfere with the 
findings upon those issues, because the Legislature obviously 
intended th a t in regard  to findings of fact there should be one 
appeal only. S. 584, moreover, lim its the grounds of second appeal 
to error in substantive law or procedure, and where the necessary 
issues have been determ ined, no such error may exist. But where 
th e y  have not been determ ined, the case is different, because this 
am ounts to an error in procedure w ithin the m eaning of s. 584 (c), 
and therefore gives the H igh  C ourt jurisdiction to interfere in 
second appeal. In  such a case the question is not whether the 
appeal lies, but w hat the Court m ay do and there is nothing 
in C hapter X L II  which w arrants the inference th a t in this p a rti
cular cljfs^ of cases a t all events the H igh  Court may not determ ine 
issues of fact. The reasons which in  ordinary  cases prevent the 
H igh  C ourt from determ ining issues of fact do n o t hero apply ; 
for the L egislature’s intention th a t two Courts only should be 
com petent to  determine such issues is duly complied with. I t 

, is unlikely th a t in  such cases, where th e  H igh C ourt has before it ail 
the mat^jrials which the lower appellate Court could Iiavej the Legis*

(1) I . L, E ., 7 All. 765. (2) L L .R ., 8A11. 172,
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kh iro  s])oiiUl liave intended the parties to 1)0 snbjoetod to the ex.- 
pensG and delay involved by a remand. [(H o referred to Ilm d e  v, 

Dray^vn (I)]

Tlie H on. Pandit A pidlda Natl), for ilie appellan t.—I  am not 
concorned to oppose the courso advocated hy  the of.iier side ; 
l>v\t Bed /Cis/tfiii V. Jasoda Kiiav (2), the practice of the Court, 
was uuiform lv opposed to th a t wiiieh has since l.)eon followed,
[. lie referred to Rainnarnin  v. BJiawanideeii (o) and Sltcoanibar 
Singh V. L a tin  Singh  (4).]

Mr. J .  Slraoh’//, in  re[)ly.

O ldfikld , J .—^Tlio answer to this reference depends of̂  whether 
the provision in  s. 565 of Oliapter X L l of the Civil Procedure 
Code is to be followed by the H igh  Court in disposing of second 
appeals, by which, w hen ilie evidence on the record is saflicicnt 
to  enable the appellate Court to pronounco judgnienfc, the appel
late Court shall, after resettling  the issues if necessary, finally 
determ ine tlio case. I f  it is, it  would be incum bent on this Court 
to try  issues and doterm ine questions of fact essential to the r ig h t 
decis'on of the suit, in all cases when the evidence on the record 
is sufficient to enable the Court to do so, and it could only refer 
issues when the case falls under s. tlia t is, whon tho cvideiico 
on the record was no t sullicieni;.

But the provisions of Cliapier X L !  are h y  s, 587 to be applied 
in second appeal only “ as far as may be.’  ̂ Those words niaj^ I 
think,-be taken.to  m ean so far as the provisions are consistent with 
the due discliarge of Idle functions o f the flig li Court a Coiivt 
of second appeal Now, looking to the provisions ofC liaptor X L II ,  
which deals with second appeals, it  was no); th(j intoHlion of the 
Legislature th a t tlie H ig h  C ourt, sitting’ as a CV?urt g,f« second 
appeal, sbouUl determino questions of fact on the evideneo. The 
only grounds oli which second appeals are cognizable, aro those 
mentioned in  s. 584, which relate to errors of law or usage having 
the force of law, or substantial error or defect in procedure which 

. may possible have produced error or defect in the deeiisioTl of tho 
case on the m erits; Those are the only grounds of which notico

(])■ I. L. R., 7 Mad. 52. 
(3) dnlc, p, 29.

(2) I. L. R„ 7 All. 765. 
(4 ) Ante^ p. oO,
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can be taken, and I do not tliink Ifc was coiiteinpliifetl tliai afr.pr dii
appeal has been adniittod on sndi grounds the wliole case would be GsaouAfii
opened, so as to enable the Hio-h Conrt to deal with it under s.
565. The C ourt would he coiistitntiDOf it,?elfa Ooiirt of first W. CRAtF"c5
appeal.

I  am of opiflioii therefore tha t, in the cases referred to, this 
Court is at liberty to rem it issues for determination by tho Court 

"“below. Such, too, has been the of tins Court fur yearSj
and it is iindesirable to alter it. 1  fim constrai>’.ed therefore to 
modify the opinion I expressed in Deokuhen v. B and  (1 ).

E d g r, 0. J .— I f  the practice ia this Court had not invariably 
been that®'the Division Benches in second appeals should not de ter
mine issues of fact, I m ight have thought it a m atter of some doubt 
whether or not s. 56G of the Code applied to soeond nppeals. But 
as I find that this has been the practice of tlie Benches of this 
Court for many years, during whicli the Court has been co«iposed 
of m any Judges of great eminence and experience, I think that the 
prevailing practice should guide us as to tho construction to be 
placed on s, 587. The question has practically been raised only 
receuily, and if the practice ha:d been wrong in tho opinion o f the 
Bar and tho Court, it  would, I assume, have been raised beforoj 
and the practice would not have become established. Moreover, I 
find that the practice of the Calcutta H igh Court is the same, and 
1  infer from a judgm ent which was mentioned during the argum ent 
yesterday that there is the same practice at Madras also (2). U uder 
these circum stances, I do not feel myself justified in differing from 
iny brother Oldfield, or ia  expressing »ny doubt in the matter.

S t u a t g h t ,  J .— It is with much satisfaction that I  haya heard 
tho rem ark sp f niy brother Oldfield with reference to the decision 
of the ^ u ll Bench in Deokishen v, B ansi ( I j  to which he was n 
party , and in regard to which he now says that he has modified hia 
former opinion, I th ink that, in  a m atter of this k in d , the maxim 
opiimus interpres rerum est us us is applicable, and that w hat 
has been the unvarying practice of the Court in regard to s. 56S 
of the t^ode, a t all events since I  have been a member of th ^

"'Couit; shauld continue to be followed un tii ife-has been shown ^
(1) I. L. K., 8 All. 172.

{2) IJinile r. Brmjan^ 1, L, E,, 7 Mad. §2,
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thatitis^so  unreasonultlo and iinsatisracfory tliat iiijusi/icois •cansed 
by following it. I  iidlitiie entirely to all th a t I  said in tlio casG 
of B.ilkuhen  v. Josoda .Kuar (1), which, in the ease of Deokiahen v. 
Bat>si (2), I re-aiiir;ut)d; and I cannot bu t again express any satislac- 
tinn that, in aceoi'dancoi w ith  tlio opinion of liiy bi'otlier Oldfield, 
wo are about to re tu rn  to our old ijracl.ice.

Buodiluust  ̂ J . — I adhere to the opinion IeNi)ressed on a formei.' 
occasion, and I coucvir iu tho judgn ien t of my brollicr Oldiiold.

T o r e l l , J ,— T]jo C ourt’s practice Le-in^’ now settled in llio 
m atter, I havo iiothuig I'urllicr to î iiy ou tlio suhject,

[The t'aso iigain canuj bcd’oro a Division Bench, ^vhich consisted 
of Ukllield and Brodhurst, J J , ,  and iJrodliur.st, J . ,  uot having been 
a member of llie Bench before wliuin ii was originally bearil, it Vvas 
le-argued.]

M unshi Kashi Prasad, for the appcIlant.— Tho lower appollato 
Court should, upon the ovidence, havo hold that tlio respondent’s 
wife in contracting the debts in question actcd its liis a gout. Tho 
parties were eoliabiting together, the honaehold m anagem ent was in  
the -wife’s hands, and the debts appear to have been contracted for 
the ]mr[)ose of obtaining money to bo applied iu tho purchase of 
medicines and other necessaries, A lthough a t common hiw it hus 
been lield tliat there is a distinction between debts contracted for 
necessary purposes and loans taken for the purpose of paying such 
debts, no such distinction obtains in equity.

Mr. J .  Straoheif, for the respondent.— This case is governed by 
the principle laid down by tho House of Lords in JJchenliam y. 
Mellon (3), uamely, that the liability of a husband for debts contracted 
by his wife deponds upon the general*princi])lcs of agency^ and th a t 
■\vhether agency has or has not been proved in a particular case is 
always -a questiou of fact. This is so, even where the husband *aud 
wife are living together, and where tho debts are contracted for
Jiecessary purposes. If, however, it is mci'cly a question of factj
the lower appellate Court has recorded a distinct finding upon th a t 
question, and there is no ground for interference in seeowl appejilj 
iurfcherj it lias not beea shown th a t the debts in  this cuso wercT 

(1 )1 , L. B,, 7 All. 765. (2) I. L. 11, 8 A ll. 172.
(3) G App. Cas, 24 5 K., 5 Q. a  .D ,
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ccAtracted for aecessai’j  purposes, and the aciioa of ibc rcsponaoiio 
in giving his wife an allowance sui'Bciont for jiecessajy purposes 
exekitles tho supposition tlint hs intcadc;d to auiliorise lisr to co'ii“ 
iraCL debts on his account.

M uushi Kashi Prasad  in repljfo

O l d f i s l d  and B uodhukst, J J . — This suit has been h ro v sh t  to
recover tlio amouot of moaej’' lent by the pla-iutilf to ^leudaiis,
Mrs. Crawford, on lisr notes of hand, and has been brouii'lit ar^aiust 
her and her liiisbattdo Tho, lower appellate Court has disallovred 
tile ciaiin against the Husband, and hence this second appeal. TIio 
appeal ill Oiir opinion m ust fa il  The Judge has rightly held thrit 
the liaH lily  of a Im sbaad for his v/ife’s debts depends oii the priii- 
ciplas of agency, and he can only be liable when it is shown that- lie 
lias expressly or im pliedly sanctioned what tlie \vife has done. l a  
the present case, the Judge has held that there is no'exprevSS or' 
iuiplied a^enoyj and the oirciiriistances iinder which the debts wero 
eoatracted support this view. I t  is not a case w here ngesiey m ight 
be implied, as for iustaace, of money leiit to a wife to meet hoqio 
e m e r g e n t  need, bu t of sncc0ssi?e borrovr’iog's oyer a considerable 
period, the debt having increr^sed by hi«'h rates of iatere;=t. W e 
dismiss the appeal with costs.

J p p s i d  dis in is

Gv'.im 
Lf.'t

7’.
W.

I P P E L L A T K  C I Y J L ,

Before S ir John Edge^ K t., Chief Justice, (t7id M r. Jiisiica I'lj-j-rdL

K U D R A - T  ^ND o M E K s  ( D e f je n u a k x s ) «. t ) I S U  a jjd  o x h k e s  ( P l a is t if j j c ).®

Q i o i h ^ a c t d m e  Code, s. I Z — S u i i  dismissed as l!rought^^~-^li(is‘ju d ic a ta ,

l a  a suit in wliieli the plalntift'a claimed exclusive x->0Bsessai0>ii; in tlie  
alternative, joint possession o f certain landj evidence wus taken upon the issues 
raised ; but the Court, witliout discussing the evidence, held thai the alternative 
fjkims tfei’e “ coutradictory,” »nd tlie plaiutitfa’ claim, tliereioie, uacertalnj’̂  
aud accordingly ordered “ that the plaiatilEs’ claim, Itroughl;, be dismissed with

r~------------------------------------------- ------------------ : ------------------
* ‘Second Appeal No. 317 of 18S6, from a decree of *L M. C. Steinbelt, Eaq., 

District Judge of Azamgarh, dated the i4th November, 18§5, cbnfiruiing a decree 
of Babw, Hihal Chaudarj Mua§if A»amgasU,4ated,th§ 2§iii, Juwe, 1855,;
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