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1887 derrea, and the valuation was rightly limited to the amount of hy
n'mmlm decree, that being all thab was recoverable in the event of the plain-
P“;“““” tiff being succoss{ui.
Eﬁggf:l‘;" T wonld set aside hoth the dearetal orders of the lower Courts,
S and direct that the plaird be aecepted as regands the value of the
subject-matter of the suit, and that it he dealt with aecording to
tolaw. The costs of the plaintiff-appellant in all three Conrts will
follow the resulf. '
Bropuunse, J.—1 am of the same opinion, and conenr intho
propased order,
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BALBIR STNGH (Pramermy) v AJUDIIA PRASAT awp orneers (DerenpaNgesy
JAGRAJ SINCGA (Praveres) ». AJUDIIA PRASAD axp owuwns
(Uepmmpans)

e

E“mdu Law-=Joiat Hinde fomily—Morigage of jamily property by futher—Deeres
tum'mt f(tmm enporeing mor f:/exfru»—bua ree Jur oy uumwst fd//u#‘wuri/é th
crecniion of deeracs-—Iighis of sons.

The memhers of & joind Tiiody family brought snita in which they vesnee-
pively prayed for deerces that thelr vospeetive propeivtary vights in ecrtain
ancestral property mighé be deslared, and that theiy interesta fu such property,
which were abont to be soldin exceution of two decrees agninst their .
might be ezemptel from guch sale.

father,
Oue of these dacrees wag Tor enforecent of &
bypothecation by the plaintiths’ father of the property in suit, It was admibted nﬁ
behall of the plaintiiis, ia connection with this decree, thet, although the jodament-
debtorwas a person of immoral eharaeter, the er.ditor had no means of knowing
that the monies advaoced by bim were likely to be applied to any othey purpase
than thatfor which they weve professedly borrowed, namely, for ihe purposc of an
indips factory in which the family bad an interest.

Held that the plaintiits wers nob eatitled o any deelaration in vespect of the
exesutlon proceudings uamler the decgae for enforeewent of hypotheeation,

r rt | TR -

The second of the decrees above refeered o was a simplg munoy_(lecwe for
the principal and intorest due upon a und: executed by the father in fuvony of the

desrec-holder. - The suit terminating in that decrer was brought ngainst the fathey
aloue, and the debt swas tvensed as his separate debs,

Held that the creditor's remady was to have bronehd hia suit, it he desived to
obtain & decree which he vould cxeente azainst the family property and not
against the fathet’s intorest only, snd if he eonld mummm such snit, eitder 'xg'mnﬂﬁ
those memhers of the family against whom he desired t0 execute his decree, or 11{5"1“‘“{“

- * First Appeals 1 ! Tos. 16 and 140 of 1885, from deerees of Manlyi Amdul Bastt
Rban, Suberdinale Jm"@ of Malapuri, dated the 18¢h May, 1888,
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the father as head of the family, expressly or implicdly suing him In that capacity 5 188G
but that, not having taken this course, bis decree was not enforeible against the Sl
i))::intiﬁs’ rights and interests in the attached property. Ii:mlm:
Blutlagan Chettiar v, Sangili Virapandia Chinnutsmbicr (1) distinguaished, U:'.Gu
Nanomi Bubiasin v Modun Mol (2),00d Busa Ml vo Mohire Singh (5) referved  AIUPHIL
to. Prasap,

The facts of these cases appear from the judgment of the
Conrt.

The Hon. Pandit Ajudliia Nath, for the appellant,

Mr. €. 11, Fll, Munshi Hawwonan Prasad, Bunshi Madho
Presad, and Munshi Sulh Ram, for the respondents, in I, A,
No. 16.

The Hon. 7, Conlan and the Hon. Pandit Ajudhia Rath, for the
appellant,

Mr. C. H. Hill, Munshi Huanuman Prasad, Panlit Nond Lal,
and Manshi Madho Prasad for the 10.~Jpoudwts, in . A. Ne. 140,

Toam, C. J.—These sre two appeals agninst the judgments of
the Subordinate Judge of Maiupuri, passel on the 18th May, 1885,
dismissing the respective cluims of the plaintiffs, who respectively
prayed for decrees that their regpective proprietary rights in certain
ancestral property be declared, and their interests in such properiy,
which were about to be sold in execution of two decrees against
their father, Harbans Singh, protected and eyempted from such
sule.

The sale of the ancestral property was advertised to tuke place
on the 20th September, 1884, in satisfaction of two decrees—one
being in respect of 4 sum of Rs. 7,080 in favour of tho third defend-
ant, and the other of Rs. 1,724-5-3 in favour of the first und second
defendants.. The two plaintiffs, the sons of the julgment-debtor,
sgpamte.ly brought suits against the decres-holders aud their
{ather, wuh the object of protecting their rights in the attached

;;poperty.
With regard to the question as to whether the execution-creditor,
in respect of the decree for Rs. 7,080, was entitled to realize by

gale of fhe property, that is a question which may be very short?y

1) L B9 Ind App. 128; LL Ry 6 Madi 1. (2L L. B, 15 Cale. 2
(1) LBy P ) L L. By AL 205,
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dealt with. In that case the father had hypothecated the property
in suit. It was attempted to be shown by his sons, the plaintifls,
that the debt was not one for which he could hypothecate any gpro-
perty except his own. It was, however, candidly admitted by Mr,
Conlan, who appeared for the appellant in one case, and by Pandit
Ajudhia Nath, who appeared for the appellant in each case, thak
although the plaintiffs’ father was a person of immoral character,
the creditor had no means of knowing that the monies advanced
by him were likely to be applied to any other purpose than that
for which they were professedly borrawed, namely, for the purjose
of an indigo factory in which the family had an interest. It
appears to me therefora that the plaintiffs’ claims in respest of this
part of the case were rightly dismissed in the lower Court, and that
they are not entitled to any declaration in respect of the execution
proceedings under the decree for Rs. 7,0%0.

The next question is, whether they can maintain these suits in
respect of the execution praceedings under the decree for
Rs. 1,724-5-8.

The father borrowed Rs. 1,100 originally on a hundi from the
defendants 1 and 2, who sued for the principal and interest due to
them, and obtained a simple money decree . There was no hypo-
thecation of property as security for their debt.

It was said by these two defendants that this money was bor-
rowed for family purposes to pay a debt due by the plaintiff, Bal~
bir Singh, and to build certain shops at Cawnpore. It matters
little, in our opinion, for what purpose the money borrowed wag
obtained, If borrowed by Harbans Singh for family purposes, it
was open to these two defendants to have sued the members of the
family they wished to bind, or to havé sued the father Harbans
Singh, as representative of the family. In either ofsthese*events
they would bave obtained a decree enforcible against the whole
of the ancestral family property. They sued the father alone, and
treated this as his separate debt. It is quite true the father alone
borrowed the money, but that did not prevent these defendants

* fram suing the other members of the family, or suing thé father

in his capacity of head of the family, if the debt was one incurred
en account of the family, It is therefore a question of law whe-
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ther the decree obtained by these defendants affects the fumilx
interest, and can be executed against the fumily property.

I am of apinion that it cannot.  The cases to which the counsel
for tie respondents have referred us, are all, except the last, cases
in which the Courts had to decide a somewhat similar point aris-
ing after a sale had tuken place. So far ag those cases are con-
derued, it Is sufficient, for the purpose of thie present case, to suy
that this is not a case in which the guestion arises alter a sale hag
taken place.

Now the last ease veferved to and cited by Pundit Nand Lai
as in his favour is, in my opinion, nothiug of the kind, I refer to
the case gf huttayan Chettiar . Suryill Vieapandia Chimatendios
{1). In that cuse the property proceaded aguinst was property
inherited by the son from his father, which, in the son’s hunds,
was liable to be sold in kutistaction of the futher's debts.

In my opinion, the creditor’s remedy in the present case was
to have brought his suit, if he desired to obtain a decres which le
could execute against ths family property, and not against the

father’s intorest only, if he econld muaintain i, either ugainst those
members of the fumily aguinst whom he desived to execute his
decree, or against the futher as head of the [umily, expressly or
impliedly suing him in that capucity. In the cude of Nanomd
Babuagin v. Modun Mokun (2), lntely decided in the Privy Coun<
éil, their Lordships, refe’ring to the rights of the father-deltor
and the creditor in thai ease, say ¢ 1f his (the father’s) debn was
of a nuture to support a sale of tho entirety, he (the father) might
legally have sold it (the property) withont suit, or the ereditor
might legally procure a sale of it by suit.” The eveditor here has
bronght no such suit.

For, thn%e reasons we ave of opinion that the dseree for the sumy
of Re, 1 72L 5-3 is not enforcible against the rights and interests
which thebe plaintiffs, the sons of Harbans bingh, have in the
ancestral property sought to be sold by defendants Nos. 1 and 2.

The case of the defendants Nos. 1 and 2 puot forward before ug

by Pandit Nand Lal is strangely inconsistent. At first he contend=
¢d that _the appeal ought to be dismissed as against his clients off
(1) L7R. § Ind. App: 1285 L Lo R, 6 Mad, L (1) L LRy 15 Calé, 21
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w1346 tRe ground that they had not, and did not, claim to sell
Batpra except the father’s interest in the property. TIn supé »o%7 this
BIN 3 contention, he pointed to the sixth paragraph of their defence. On

Asopwra  onr asking him to explain why, in that view of the case, the afleca-
YRasad 4ions in the eighth paragraph of the defence were made, he volun-
teered no explanation, but procseded to argue that his clients were
entitled to bring to sale the interests, not only of the father, but
of the vespactive appellants in the family property, It appears to
me that the statement of defence of defendants Nos. 1 and 21is a
tricky one, and was framed so that they might raise whichever of
the above contentions they might find most convenient in the
Court below or on appeal. They wanted apparently to sail between
wind and water, and having these contradictory pleddings to
go upon, they were able to adopt the one or the other, as cir<
cumstances might arise.

I wish, in conclusion, to say, as to Fasa Mal v. Maharaj Singk
(1), that 1 agree with what is stated in the last paragraph but
one of that judgment, which was passed on the 6th March last by
the learned late Chief Justice Sir Comer Petheram and by Mr.
Justice Straight. That part of the judgment to which I refer is as
follows : —

“1t seems to us that two broad rules are deducible from the
foregoing authorities, and they are these :—Tirst, that when a
decree has been made aguainst the father and manager of a joint
Hindu family in referende to a transaction by which he has pro-
fessed to charge or sell the joint ancestral property, and a sale has
taken place in execution of such decree of the joint ancestral pro-
perty, without any limitation as to the rights and interests sold,
the rights and interests of all the co-parceners is to be assumed to’
have passed to the purchaser, and they are bound by the sale,
unless and until they establish that the debt incurredsby the father,
and in respect of which the decree was obiained against him, was
a debt incurred for immoral purposes of the kind mentioned by
Yajnavalkyn, chapter xi, s. 48, and Manyu, chapter viii, sloka 159,
and one which it would not be their pious duty as sons to discharge.
Next, that if, however, the decree, from the form of the s®it, the

¢haracter of the debt recovered by it, and its terms, is to bg inter-
» (D L L R, § All 202,
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preted as a decree ugainst the father alone, and personal to hin
self, and all that is put up and sold thercnnder in execution is his
right and interest in the joint ancestral estate, tlen the nucticn-
purchaser acquires no wore than that right and interest, that is,
the right to demand partition to the extent of tha father's share,
In this last mentioned case, the co-parceners can suceesslully resish
ahy attempt on the part ot the auction-purchaser to obtain posses-
sion of the whole of the juint ancestral estate, or, if ha obtains
possession, may maintain a suit for cjactment to the extent of their
shures, upon the basis of the terms of the decree obiained against
the father, and the limited nature of the rights passed Ly the sale
thereunder.”

Qur order in these two appeals, therefore, is that, so far as the
plaintiffs claim to exempt their rights and interests in the attuched
property under the decree of the third defendant, Bhataile Harbans
Bai, the appeals must be dismissed,

The remainder of the plaintiffs’ claim to exemption must be
decreed.  The decrees of the Subordinate Judge will therefore be
varied in both eases, so as to exempt the rights and interests of
the plaintiffs from execuation proccedings under the decree of defem-
dants Nos. 1 and 2 for Rs. 1,724-5-2.

The costs, both in this and the lower Court, will be in propor«
tion to the claim decreed and dismissed in both snits.

TYrRRrELL, J.—1 coneur,
»
Appeuls paritly allowed and partly dismisseds

FULL BENCH.

Before Sir John Edge, Kt., ChiefJustice, Mr. Justice Straight, . Justice Oldfield,
o Mr. Justice Brodhursi, and Mr, Justice Tyrrell.
. GIRDHARI LAL (Prainrer) v, W. CRAWEFORD (DeepnNpaxt).*
Husband and wifeAgency~ Authority of wife lo pledge kusband’s eredit—Civil Pro-
cedure Code, ss. b63, 566, 587—Second appeal ~ Doternination of issucs of fact
by High Court.

" Held by the Full Bench thai s, 587 of the Civil Frocedure Code, does nog
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make ss. g6 and 566 applicable to second appeals, so as to enable the High Gml‘b :

* Becond Appeal No. 1408 of 1385, from a decrge of W, Blennerhassett, Ted.y -

District Judge of Cawnporé, dared the 1st Junt, 1885,"mg’tii.fgii:gi & decx-e_»e\ of Balw
* Bopin-Behari Mukerji, Munsif of Cawnpore, dated the 156h. Sepiember, 1334,
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