
lSSi'3 d e c r e e ,  finil l l i e  V ii ln n iio i i  v;afi r i i^ b i ly  li 'Bit.ed to  tho, a n i o n n t  o f

T)ouga dfioi’et', tiliat beiiU'' fill tliafc was refjoverable in the event of the phiiii-
PisASAi) being Hiiecoflsful.

jUoiiLA I  w o n ld  s e t  asifie both the tlecrotal o r d o r s  o f  t h e  lovvnr C onrb,
a n d  d ir e c t  il lal.  t h e  p l a i n t  bo  acnept.oil  a s  re^'artla I b e  v a h i o  o f  tb o  

s u b j e c t - m a t t e r  o f  t l ie  .sriit, sincl t h a t  i t  bo de;iH; w i t h  accorfliii^'' t;*- 

to  hxw. T h o  c o s t s  o f  t h e  p h u Q ti ( i ' -a p i )e l ia n t  i n  a l l  t h r e o  C o n r i s  w i l l  

f o l lo w  t h e  r e s u l t .

B r o d h u r s t ,  J .«— I  a m  o f  fcbo s a m e  o p i n i o n ,  a n d  c o n c n r  in  tljo  

p r o p o s e d  orde]\,

A p p e a l  a l l o u ' f i i - .

1886  ̂ ......... ............... ......
D s c m b c r  t .  Bi 'forc  S i r  J a h n  f^cige, K i . ,  f jh U ' f  Jn:Uwo., an d  S i r .  J u s i i ca  I ' j in c U .

B A L E IE  a iN G -ti CPLAiN'TiPr) v. A J l J D I I f  A F liA H A l>  a n k  OTtniit!-:! ( D u f k n d a n t s )

JAGK;\J SINOA. (Pi'j;iis'Tn''F) w. AJlJDniA PRASAD and ci'juifus
( r)ia''KN»AH'r;;) *

E h n h i  L a w — J o in t  R l m h i  fa'mih)~~Morlgaija of fam i i i ;  proper li /h i/  fd.fhi’r-— Dcc/’fc  
ciijaifist fa th e r  eufnrainfi mnrtijiifja— Decree, for  mom:;/ iiijairist f - i lh a r '^ S id e  tu 

execuiion o f  dKcrsia— lIiij liis o f  anns.

T h e  m e m b ers  o f a  joiiis'. Tl'uidq fam ily  liroii'>-lil; fm ita in  w liicli ro sru T - 

t i r e ly  p rjiy ed  fo r  d ec ru es  tli.'U tlu 'i.r roHix^ct ivo [H 'opriof.ary in OL-rt.niti
a n c e s ti '11,1 properl:} ' rai;dii; Ix; (leularciil, iiiid lliaf. th o h ’ i i i t i ’roHlH in  siiuh p ro p c rU ', 
v /liioh w ere  a b o u t to  li«? .sold in exoovitioii ol; tw o docrcns  aq’iiiiisf, t iw ir  f;it.!n;r, 
H ilgb t b e  f'sooipt.uil I rd in  i3utli Oiie of; tiio.sc d a c re e s  w as :[(tr c .u furec ine tit ol! j'.

bvpot)iecal/nm  b y  th e  p laiurilV s’ o f th e  p ro p e r ty  in  Bniti. I t  v/a.s Aihiiiktod an

■beludl; o i  t ’no p la in tilT n , iii eonnccfciou w ith  ih ia  decJTO, t l ia t ,  id tlio iJjrh  tlie  ju d p ii ic t i t -  
d(--btorffa,a a peysoii o f  iiiim oriil c h a r a c te r ,  th e  c r a l i t u r  iiad do  ineAnpi o f knowi!;;;*' 

thnfc tho  m onies a d ra n e e d  b y  h im  w e re  lik o ly  to  Ise a,pp lied  to  a n y  o th ev  purpoKC; 

th iu i th a tfo c  w h ich  t'ho.y wes’o p rofesB odly  b o rro w e d , u a m e ly , f o r  tlie  p« r[io sc  o f  an  
iiid ig u  fa c to ry  in  -lijc f;u iiily  had  an  in te io a t .

IlehS t l ia t  tlift v/orfj n o t e a t i 'd o d  to  a n y  d fic la ra tio n  in  re s p e c t  o f  th e
exew utlun prooiiodin'^'!^ lUider Iha  deer-je  fo r  on1:’or«i<Miient o f  b y p o th c ^ ja tlo ii .

T h e  second  ol: th e  d e c ree s  abo^'o  re fc rr t id  io  wa.s a  s im p le  m o n e y jle e r o e  fo r 
th e  prlncipa.1 an d  in te r e s t  due  u p o n  a hunil; e su c n te il by  th i! f ;ith t;i' in  i'fivouif o f  th o  

d ecree -hoM or. T h e  s u it  tcrmii.i!itiru>’ in  th a t  dyeren  waa b ro u g h t  Llui f a th e r
aVoue, a n d  tlie d e b t w as  treafcGd aa hiH s e p a ra te  dcbl;.

H e ld  t h a t  tlie  c re d i to r ’s re iiie d y  w as ta  lia v e  b r o u g h t  h ia  s u i t ,  il' h «  d csiv ed  to  
o b ta in  a  d ecree  w b ie li ho could  e x e c u te ,,a g a in s t  t h e  fa m ily  p r o p e r ty  ftud nofe 

a p i in s t  th e  i a th o r ’s  in te x e s t o u ly , y.ud i f  h e  co u ld  m !|,intal!i aueli p n it, e itik fti ',ag a in s t 

th o s e  m em b ers  o f tlje  fjim ily  ag/jirist wliom ho d e s ired  to  exocilfcebia ilecrefi) o r  a[|nirjtii;' *

J i r s t  A pppjils Hoa. i(? fjiul 14!) oi; I S S r r f r m T d ^  A lidu lB iisU ;
P U ip , SubftrdtiuU e Judg f! oE M iunpuri, datPAUluj iSM i M a y , 18S5V' ' ‘ '
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.the f a t h e r  as  h e a d  o f  th e  faraU y, t x p r e s s l y  or i r a p l ie d ly  s u in g  Inm  in e a p f i d t y  ; 

liufc th a t ,  n o t  h a v i n g  ta k e n  th is  co u rs e ,  liia d i c f e o  was  hoc e ii fo i 'c ib le  agai i.at  th e  

pl;iintii¥s' r i y h t s  an d in te r e s ts  in th e  a t t a c h e d  j i ro i je r t y .

M utia i jan  Cfiettiar  v .  Snngil i,  V t rapnndia  (Ihinruit'^mhiar ( 1 )  dSMlinji'nished. 

Nunomi Babnasin v. Modan Mohiiii (2), and liasis M ai y. &Lui^raj Sinqh (o) ret'eirfcd 
to.

The facts of these cases appear from the jado-tnent o f the  
.Goui’t.

The H on. Pandit AjudJiia for the appellantj

Mr. C. 11, H ill, Mtmslii Ilaniimcm Prasad^ Munsbi Mculho 
Prasad, and Mauahi Sukh Ram^ for the respoudeutsj iu F. A , 
k ) .  J 6 .

The H on. T, Conlan and the Hon. Pandifc Ajudhia JSaih, for t i e  
.appellant,

Mr. C. n .  H ill, Miinslii Bannman Prasnil, P and it Nand Lal^ 
and Munslii Madho Prasad  for the respondents, in F . A. No. 14^.

E dgk , G. J .—These are two apppsals a^'ainst the judgm ents of 
■the Subordinate t/iidge of Muinpuri, passed on the 1 8th Msty, 1885, 
dismi.ssing the respeetive churns of the piaintitfs; who respectiYcdy 
prayed for decrees th a t their ref4pective proprietary  rights in certfusi 
.ancestral property he declared, a,nd their in terest .5 in snch property, 
which were about to be sold in execution of two decrees again.sfc 
their father, H arbana Singh, protected and exempted from such 
.sale.

The sale of the ancestral property \’?as advertised to take place 
on the 20th September, 1884, in satisfaction of two decrees—^one 
laeing in re.spect of a sum of Rs. 7,080 in favour of tho third defend
ant, and the other of Bg. 1,724-5-3 in favour of the first and second 
defendants.. The two plaintiffs, the, sons of the jiidginent-debtor, 
^eparatel|' b rough t suits against the decree4iolder3 and tlieir 
father, w ith the object of protecting tlieii' righ ts in the attached 
|jroperty.

W ith  regard to the q^nesfcion as to w hether the execuiiori-creditor,, 
IE respect of the decree for Ks. 7,080, was entitled to realize b j  
^ale of ^ 0  property, that is a  questioE  which may be v e r j  sh o rty

(!') L ^R ., 9 Ind. A m  128; I .  L. R,, 6 Mad. 1. . (2 ) I. L. Calc. 21. '
(3) L L. K., 8 411. 2,05.
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dealt with. In thiit case the father had liypothecated the properrjr 
ID suit. It was attempted to be shown by his sons, the plaintiffs, 
that the debt was not one for whicli he could hypothecate any/iro- 
perty except his own. It was, however, candidly admitted by Mr. 
Conlan, who appeared for the appellant, in one case, and by Pandit 
A jadhia  Nath, who appeared for the appellant in each ease, thafc 
although the plaintiff’s’ father was a person of immoral character, 
the creditor had no means of knowing that the monies advanced 
by him were likely to be applied to any other purpose than that 
fqr which they wore professedly borrowed, namely, for the purpose 
of an indigo factory in which the family had an interest. It 
appears to me therefore that the phiintiff̂ s’ claim.s in respe*t of this 
part of the case were rightly dismissed in the lower Court, and that 
they are not entitled to any declaration in respect of the execution 
proceedings under the decree fqr Rs. 7,0̂ *0.

The next question is, whether they can maintain these suits ia 
respect of the execution proceedings under the decree for 
Es. 1,724-5-3.

The father borrowed Rs. 1,100 originally on a hundi from the 
defendants 1 and 2, who sued for the principal and interest due to, 
them, and obtained a simple money decree . There was no hypo
thecation of property as security for their debt.

It was said by these two defendants that this money was bor
rowed for family purposes to pay a debt due by the plaintiff̂ , Bal- 
bir Singh, and to build certain shops at Oawnpore. It matters 
little, in our opinion, for what purpose the money borrowed wa  ̂
obtained. If borrowed by Harbans Singh for family purposes, it 
was open to these two defendants to have sued the members of the 
family they wished to bind, or to hav6 sued the father Harbans 
Singh, as representative of the family. In either of» these*eventa 
they would have obtained a decree enforcible against the whole 
of the ancestral family property. They sued the father alone, and 
treated this as his separate debt. It is quite true the father alone 
borrowed the money, but that did not prevent these defendants

• fr«m suing the other members of the family, or suing th^father 
in his capacity of head of the family, if the debt was one ii^curred 
on account of the‘family. It is therefore a question of law whe
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ther the decree obtained by tlicRe de^’endants affects the fiiinily 
interest, and can be executed agniust the ftimily property.

I  am of opinion that it cannot. The cases to whic.h the counsel 
for t£0 respondents liave referred «s, are al]_, except: the hist, cases 
in which the Courts had to decide a somewhat simihir point uns
ing  after a sale hiid taken place. So far as those cases ;ire con- 
c'enied, it is siiffir,ieut, for the purpose of ihe present oe.se, to say 
tha t this is not a case in which the question arises after a Biile huB 
fcaken piace.

Nov/ the last case referred to asid cif-ed_ by P and it 
as in his favour is, in my opinion, KotL'iug of the kind, I refer to 
the case ^f MutUujan GhcifAar v. SangilL VirapamJia. Chrmiatamhiar 
| l ) .  In  th a t case the pro^ierty proceeded against was property 
inherited by the son from his fathfer, whicbj iu the son's hands, 
vvas liable to be sold iu satisfaction of the father's debts.

In  my opinion, the creditor’s remedy in the present case wag 
io have brought iiis suit, if  be desired to obtain a decree Vvdiich he 
could execute against tho family property, and iiot\ againsit thW 
father’s in terest only, if  he eould ni'airiiain it, either against those 
m embers of the family against wheiH he desired to execute hiti 
decree, or against the iather as liead of the fa ra ily j, ex|'re&sly or 
impliedly suing him in that eap;ieity. In  the case of ^an.onii 
Hahnasui v. Modun Mohnn (2), lately decided in the P riy r  C oun

cil, their Lordships, teftc.ring to tlio rights of the futhev-debtov 
and the creditor in that ease, say If his (the father’s) debr. was 
of a na tu re  to support a sale of tho entirety , he (the father) rniglit 
legally have sold it  (the property) w ithout suit, or tho creditor 
m ight legally procure a' sale of i t  by suit.” . The creditor here has 
brought no stich suit.

F o r,i]2'ose reasons we are of ofani'on tha t the decree for the sum  
of Rs, l,724-5"3 is not enforcible' ag a in st the righ ts and interests' 
which these plaiotiifsj the sons of H arbans b ingh, have la  the' 
aiioestral property soug-ht 'to bo sold by defendants Nos, 1 and 2.

The case of the defendants Nos. 1  and 2 pu t forward before us' 
hy P an d it I^and Lai is, strangely inconsistent. A t first he conten4« 
e‘d th a t the appeal ought to he dismissed as against his clients otf
■ (1) Iu! R. & Ind. App. 128; I. li.'R., 6 Mad , 1. ■ , ( i ) ' 15' Cale. 21.‘
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• ■ ] 3>i6 t;jje ground t in t  thej' had not, and did not, claim  to sell
except the father’s iuteresfc in the property. In supf  ̂ UllS

biMin contention, he pointed to the sixth paragraph of their defence. On
Ajodhea O'lr asking; him to explain why, in that view of the case, theafiega-
I’RASAD. in 1-1)0 eighth paragraph of the defence were made, he volnn-

teered no explanation, hat proceeded to argue that his clients wore 
entitled to bring to sale the interests, not only of the father, but 
of the respsctisre appellants in the family property. It appears to 
me that the statem‘ent of defence of defendants Nos. 1 and 2 is a 
tricky one, and was framed so that they might raise whichever of 
the abo7e contentions they might find most convenient in the 
Court below or on appeal. They wanted apparently to sail between 
wind nnd \\ater, and having these contradictory pleadings to’ 
go upon, they were able to adopt the one or the otherj as cir
cumstances might arise.

I wiish, in conclusion, to say, as to Pasa M ai v. Maliaraj Sing/i 
(1), that I agree with what is stated in the last paragraph bat 
one of that judgment., which was passed on the 6 th March last by 
the learned late Chief Justice Sir Comer Petheram and by Mr. 
Justice Straight. That part of the judgment to which I refer is as 
follows ; —

“ It seems to us tba't two broad ruleS are deducible from the' 
foregoing authorities, and they are these :—First, that when a 
decree has been made against the father and mauaĝ er of a joint 
Hinda family in refeveiioe to a transaction by which he has pro
fessed to charge or sell the joint ancestral property, and a sale has" 
taken place in executioh of such decree of the joint ancestral pro
perty, w'ithout any limitiiion as to the rights and interests sold, 
the rights and interests of all the co-parceners is to be assumed to' 
have passed to the purchaser, and they are bound by the sale, 
unless and until they establi.s'h that the debt incurred«by tÛ  fathar, 
and in respect of which the decree was obtained against him, was 
a debt incurred for immoral purposes of the kind mentioned by 
Yajnavalkyi, chapter xi, s. 48, and Manu, chapter viii, sloka 159, 
and one which it would not be their pious duty as sons to discharge, 
next, that if, however, the decree, from the form of the suit, the 
Charucter of the debt recovered by it, and ita terms, is to b^ inter- 

. (1 ) I. L K., S A ll 20r.
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preted  as a decree ugainst the father alone, anil persoiiai to Lin?- 
self, and all th a t is pu t up and .sold thereunder in execution is his 
rig lit and in terest in  the joint ancestral estate, ilieu ilie auctitin- 
purchaser acquires 110 luore tlmu th a t rig h t and intert.sr, tlia t is, 
the r ig h t to demand parti don to the extent of the la ther’s share. 
In  this last mentioned case, the co-parceners can saccefiisruily reaist- 

ai\y attem pt on the part of the auction-purchaser to obtain posses-' 
sion of the whole of the jo in t ancestral estate, or, if ha obtains 
possession, may m aintain a suit for ojeetmont to the extent of th e ir  

shares, upon the basis of the terms of the decree obtained against 
the father, and the limited nature of the righ ts pas.-ied by the sale 
thereunder,”

O ur order in these two appeals, therefore, is that, so far as the  
plaintiffs claim to exem pt their rights and interests in the attaclied 
property under the decree of the th ird  defendant, Bhataile H arbaus 
Kai, the appeals m ust be dismissed.

The rem ainder of the plaintiffs’ chiiui to eKemption m ust be 
decreed. The decrees of the JSubordinuto Ju d g e  will therefore be 
varied in  boih oases, so os to exem pt the rights and isiterests of 
the plain LifFd from .execation proceedings imder the decree of defaa- 
dants Nos. 1 and 2 for lis. 1,724-5-3.

The costs, both in  this and the lower Court, vi'ili be in propor'* 
tion to the claim decreed and dismissed in both suits.

T y r r e l l ,  J . — 1 c o n c u r .

Appeals loartly alloioed and partly dismisssed^

FULL BENCH.

B e f o r e  S i r  J o h n  E d g e ,  K t . ,  C h i e f J u s i i c e ,  M r .  J u s t i c e  S t r a i g h t ,  M r .  J u s t i c e  O l d f i e l d ,

* M r .  J u s t i c e  B r o d h u r s t ,  a n d  M r .  J u s t i c e  T y r r e l l .

GIHPHAM LAL ( P la in x i f p )  v. W . G R AWFOED (D.gi.'ENdantX'^  

S u m b a n d  a n d  w i f c ‘~ » A g c n c y - ~  A u t h o r i t y  o f  w i f e  to  p l e d g e  h u s b a n d ’s  c r e d i t — C i v i l  P r o 

c e d u r e  C o d e ,  s s .  6 6 5 ,  B 6 6 ,  5 8 7 - ^ S e c o n d  a p p e a l  -  D e t e r m i n a t i o n  o f  i s s u e s  o f  f a c t  

b y  H i g h  C o u r t

' H tW h j  the Full Bench, that s, S87 of die Civil Procedure Code, does noi 
inake as. and 56(5 applicfl.b!e to pecond appeals, so as to enable tlie Higii G')tirly

Seeofid a ppeal l^o. l^CS of 13S5, irom a decree of W. ^BleBu^rhassett, Esq.j 
District .Itidge of Cawnpore, dated tlae 1st Juns/1885j iuoclifjiis{j si-'decree o f -BalM 
BeiMa Behari Ivlukerji, Miansif ol Caffiipore/d,aiWd tlie  133 4̂,
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