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Proceeding to the second branch of the reference, we are asked
what order can be made with reference to a person convicted by a
Magistrate, but acquitted by the Court of Session in appeal, sich
order of acquittal being reversed by tiwe High Court under s7 439
of the Criminal Procedure Code.  Clearly, the order must be oue
directing the re-trial of the proceedings wherein the final ordex
has been found to be bad, and has in consequence been reversed.
And as to the Court to which our ovder of ro-trial should bo sent,
the scope for selection is limited to three tribunals, that is to say,
the High Court, the Sessions Court of appeul, or the Magistrate.

1t cannat be the [ligh Counrt, because the limitation imposed
by the last clause of s. 439 would restrict the result to a re-affirma-
tion of the finding of acquittal. Similarly, it wounld boe idle, as
well as unreasonable, to divect a re-trinl by the Magistrate, whose
proceedings, the order of the appellate Court having been reversad,
so far stand good, and who would, presumably, as a maiter of
course, re-affirm the convielion.

The Sessions Court of appeal then is the proper tribunal for
re-trial of the appeal, ov such other Court of equal jurisdiction as
woe might entrust, under s. 526 of the Code, with the trial of the

appeal.  This is our answer to the second question,

APPRLLATE CIVIL,

Brfore Mr. Jusiice Straight and Mr., Fustice Brodhurst,
MUIIAMMAD ABDUL KADIR (Devespany) v KUTUR HUSAIN
(PLAINTIVF), .
KAMALUD-DIN ATIIMAD (Dersypasr) v. KUTUB HUSAIN (Pramveive).”
Sale in execution of decree—Sale of rights and Interests in mauza consisting of two
mahals—Submersion of mahal at time of sale—Sale certificitle ol ;1«:«:1'[?(':.71/,-;
mentioning submerged makal— Pussing of rights in submerged mahal to purchaser,
The rights and intevests of certuin judgment-deblors in o' muuza consiste
ing of two separate mahals, respectively known as the Upurwar Muhal and tho

Kuchar Mahal, were brought to sale in execation of the decree. At the time nf

_ the sale, the Kachar Malal was submerged by the river Ganges, and ir the sales

. * Beecond Appeals Ros. 154 nnd 155 of 1886 from decrees of I, T, Elliot, Fsqg.,
Digtrict Judge of Allahubad, dited ghe 24th September, 1885, confirmin® decreus
of Ppudit Indar Narain; Munsif of Allahabuad, dated the 22ud Lecember, 1883,
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notification the reveune assesecd npon the Tparwar Makal only was mentioned, and 1834

there was no specifi ¢ attrehment of the Kuckhar or submerged land, but the property e e
was spld a8 that of the judgment-debtors in the mawza. Snbgequently, the river Muuanaan
havingieceded, the auetion-purchaser attempted to obtain possession of the Kachar AvpoL Kauig

v,
lond, bat was resisted by the jndgment-Gebters on the ground that their rights and Korop

interests in that land had not been conveyed by the aucticn-sule, but only their Huosarw,

rights and itterests in the Cpaswar Malad. Kanar-un.

Held that either the whole rights af the judgment-debtors in both mahals b Av}mw

were sold, or, if not, their rights in the Upariwar Mahal, with the necessary and Koron
contingent right to any lands which might subsequently appear from the river's Husars,
bed and acercte to such mahal; and thie mere fact of the mention in the sale-

natification of the revenne of the Uparwar Mahal did nos affect what passed by

the sale,

Held also thet the attachment of the judgment-debtors’ entire proprietary
rights in the fhsuza included their interests in both mahalg, and the szle certificate
clearly showed that all their rights in the village were pasged to the purchaser,
Muahadeo Dubey v, Bhole Nuth [Hchit (1) and 8. A. No. 818 of 1885 referred to,
Fide Husain v, Kutwd Husnin (2) dissented {rom,

The facts of this case are staled in the judgment of the Court.

NY. Amir-ud-din, for the appellant.

The Hon. Pandit 4judhia Neth and Pandit Sundar Lal, for
the respondent. |

Srraiear, J.—These two appeals, Nos. 154 and 155 of 18886,
relate to two suits which were instituted by the respondent, plain-
tiff, agaipst the two defendants-appellants on the Svd Auguss,
1888,

* Both the Courts below have fonnd in favonr of the plaintiff,
and two separate appeals are preferred by the two defendants to
this_Jourt, which may conveniently be disposed of in a single
Judgment. The case upon which the plaintiff came into Court is
shortly this. He said that on the 20th September, 1877, one
Salamat Ali purchased certain rights and interests at an auction-
salesin mieza Mustafabad, pargana Chail, in the Allahabad Dis-
trict. These rights and interests were brought to sale by ono
Badri Nath, and they were sold as the property of Muhammad
Abdul Kadir ‘and Kamal-ud-din Ahmad, in mauvza Mustafabad,
pargana O Chail, Allahabad District. Subsequently, in March, 1879,
ar 1286 Eash, Salamat Ali transferred what he ‘had pm'ch'tbed to™
Kutub Husain, the present plaintiff, who, thorefom, is entitled to

(1)1 T Ry 5 AL 86, (DT LRy 7 AR 3s
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have whatover was purchased by Salamat Al at the sale of the
20th Seplemher, 1877.

Now, it appears that the village of Mustafabad is situa{;@ﬂ on
tho banks of the river Ganges, and that from time to time land
has aceretod, and does accrete, to that mauza owing to the receding
of the viver, which in the rainy reason gots covered with water
and again tomporarily disappears, Such land, thus from time to
time covered with water, has been known as the kachar land of the
village, and prior to 1875 it has so frequently made its re-appear-
ance that the Revenue authorities in that year, for greater con-
venience in assessing it for revenue, treated it as a separate mahal.
Accordingly, therefore, it may bo taken that mauza Mustafabad
contained two mahals, that is to say, two revenue-paying divisions,
respectively known as the Uparwar Malal and the HKachar Mukal.
Tt also appears that in 1877, at the time of the auction-sale te
Salamat Ali, the Kachar Mahal was submerged, and the contention
which subsequently to that sale was made by the defendants before
the Revenue authorities, whose decision led to the present suit,
and is maintained here, is that these submerged lands, that is, the
Kachar Mahal, could not and did not pass to the anction-purchasor
under his purchase of the 20th September, 1877, but only the
Uparwar land.

The learned counsel for the appellant here has vigorously msin-
tained that position, and in support of it has referred to a ruling of
Mahmood and Duthoit, JJ., in Fida Husain v. Kutub Husain (1) ;
and he farther contends that as, in the sale-notification, only tho
revenue assessed upon the Uparwar land was notified, and as thera
was no distinet or specific attachment of the Kachar land, the sale,
at regards the first point, did not earry these lands ; and next,
that the sale as regards them was a void sale, becanse there haying
been no attachment, the sale was void ab Zaitio; and we are refe;—
red to a Full Bench ruling as to the last contention— Mahadeo
Dubey v. Blola Nath Dickit (2).  With regard to the ruling in Fida
Husain. v, Kutub Husain referred to above, 1 must say it appears
to be directly applicable to the present case, and T confoss that 1

fail to see the distinction sought to be drawn by the learned ploa~
der for the respondent, o

(U LLR,7AILSS (2 LL R, 5 All 86
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I need scarcely say that for any decision written by Mr. Jus- 1385
tice Mahwood I naturally have a high respect, and I should not,

. MopAnmap
exénept for strong reasons, vefrain from following ity but I regret AmovrKazu
i“—‘v . , i . (v ’l"

to say that in the present instance I cannot adopt the views expressed Kores

by that learned Judge thercin, and, with every deference, they do HogAt.

Hot and smselves to 1 sttor | . Kmmr.-un-‘
not commend themselves to my better judgment, DIN AHNAD
. .« . o . v.
Ithink when the rights and intercsts of a jndgment-debior as Kuron

proprietar in a village are put up and sold, without any restrie- ~ HUs%

tion of any kind, and the sule-certificate, which is granted to the
purchaser, trausfers, or purports to transfer, those rights and
intevests, without any limitation or reservation, that the entire
rights of, the judgment-debtor pass te the purchaser as they exist
in the whole mauza at the date of the sals taking place. In the
present case, tho proprietary rights ef the judgment-debtors in
snauza Mustafabad were sold without limitation or restriction of
any kind, and the mere fact of the mention in the sale-notification
of the revenue of one of the malials, namely, the Uparwar IHahal,
did not, in my opinion, affect what passed by the sale, more
eapecially as, at the time, this was the only mabal from whick
revenue was recoverable by Governent, the other being submerged.
Whichever way the matter is looked at, it seems to me that
either the whole rights of the judgmeni-debtors in both mahals
were gold, or, if not, their rights in the Uparwar Mahal, with the
accessory and contingent right to any lands which might subse-
quently appear from the river’s bed and sccrete to such mahal,

As regards the point about the attachment, it seems to me’
bayond doubt that the entire proprietary rights of the judgment-
debtors were attached, which included their interests in both’
inahals, and the sale- certificate clearly shows that all Il the Judwmeut-
debtors’ no‘hts in the villuge Musmf abad were passed to the pur-
chaser.

- Tor these reasons I regret I eannot follow the ling of Mah-
mood and Dut‘hmt, JJ‘, already referred to. 1 may add that in a
similar ecase decided by the late Chief Justice, Siv Comer Pethe-
ram, andgLyrrell; J., on the 16th March, (5. A, No. 818 of 1885)y
*those learned Judges have held, as I hold, in a cise of lands called -
DUpariadt and Kackiar subject to similax mudents as. the v1llaga

19
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1#nds in the present dispute, that a sale of the proprietary rig
in a village covers both.

This being the view I take, both these appeals Nos. 154 and
155 must be dismissed with costs,

Bropuurst, J,—I entirely concur in dismissing both these
appeals with costs. o
bP Appeals dismissed.

REVISIONAL CIVIL.

Before Mr. Justice Oldfield and My, Justice Brodhurst.
DURGA PRASAD (Praintier) v. RACBLA KUAR anp orakrs (DegrnNpanTs), ¢

Suit for declaration that property is liatle to s le in execution of decree— Valuation of
suit—Jurisdiction.

Ta a suit to have it declared that certain property valued at Rs, 400 was liable
to sale in execution of the plaintiff’s decree for Rs 1.500,—/keld that in this case the
value of the property determined the jurisdiction, that if was immaterial that thgy
amount of the decree was higher than the limit of the Munsif’s jurisdiceticn, and that
the case was therefore triable by the Munsif. Gulzari Lalv.Jadaun Rai (1)

distir guished,

Trg plaintiff stated in his plaint that on the 4t% April, 1877, one
Sheo Dat Rai who owned a 5% gandas share in a certain village,
gave a simple mortgage of 2 gandas to Mahipat Rui, his first cousin,
and that #Lis mortyage was a collusive transaction. He then, on the
13tk July, 1877, gavea simple mortgage of the 54 gandas to Hira Rai
snd Ram Cbaran Rai,  Subsequently he cpused a suit to be instituted
against himself in respect of the mort;g?gé of the 4th April, 1877, and
this resulted in Mahipat Rai obtaining, on the 20th September, 1877,
a decree against him for Rs. 121-18.  On the 15th December, 1883,
Hira Rai sold to the plaintiff two-thirds of the rights and interests
of the mortgagees under the mortgage of the 13th July, 1877, and -
the plaintiff subsequently sued to enforce that mortgade, artf obtained
a decree for Rs. 1,505-7-9, and for the sale of two-thirds of the
5} gand-s share in satisfaction of the deeretal amount. On the
1st Septembor, 1885, the plaintiff learnt that Rachla Kuar, widow of

* Applicarinn No. 193 of 1863, for revision of an order of 3. M. Co Steinbelt,
Fgq. District Judye of Aza agarh. datcd the 81st July, 1885, afirming “an order ofy
Liaulvi Mahammad Amin-ud-dia, Munsif of Muhamdabzad, dated the 10th May, 1886,

(1) L L. R., 2 AL. 793.



