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Balwajjts,

Proceeding to tho second branch of the reference, we are asked 
w hat order can l)e made vvitli reference to a person conviefced by u 
MagistvatCj but acquitted by the Court of Sension in  appeal, ?«ach 
order of acquittnl being reversed by the H igh  Court under s f  43D 
of the Criminal Procedure Code. C learly, the order m ust bo one 
diroclino- the re-trial of the proceediugs wherein the final order 
has been found to be bad, and has in consequence been rever.sed. 
And as to the Conrt to which our order of re-tria l should bo senfj 
the scope lx)r selection is limited to three tribunals, th a t k  to say, 
the H igh Court, the Sessions Court of appeal, or the M agistrate.

I t  cannot be the H igh Court, because the lim itation imposed 
by tba last clause of s, 4-39 would restric t the result to a re-afHrina-' 
tion of the finding of iicquifctaL S im ilarly , it would bo idle, as 
well as unreasonable, to direct a re-trial by the M agistrate, whose 
proceedings, the order of the appellate C ourt Iriving been reversed, 
so far stand good, and who would, pre.sumably, as a m atter of 
course, re-affirui the conviction.

The Sessions Court of appeal then is the proper tidi)unal for 
re-trial of the appeal, or such othe,r Court of equal ju i isdiotion 
we m ight entrust, under s. 52B of the Code, with the trial of the 
appeal. This is our answer to the second question.

ISSfi 
December 2.

APPJiLLATE CIVIL.
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M IJIIA M M aD  ABDUL K A D IE (OuMNDANr) v, K U T U 3  H U SA iN  
( I ' i . a i n t i f f ) .

K aH A L -U D -D IN  a r m  a d  (iJKFsiNDANr) v. KUTUB H U SA IN  (PLArNTiFi?).' '̂

Sale in eracution o f dscfee — Sale of rights: and interests in mcmza consisting of 1i00 

mahids— Submersion o f  mahal at lime o f a a U '^S a h  cerlificina nuC''sjjcoi(k'a[h/ 
mentioning submerged mahal— Passing of rhjhts in subniertjed mahal io jmrehascr,

I'lie  Sights and uuci'ests of certiiiti judg'iiieiifc-dcbtars in a' iiiiiuza conaitit-' 
ing of two separate mahals, respcctivfc!}- known as the f//>«r?oar M ahul and tho 
Kuchar Mahal, Avere 'bronglit to palo in eseciUiou of the dec roe. A t the tiint; of 
tlie sale, the Kachar M akal waa submerged by the r i r e t  Ganges, aiul i>J the sdo*

« S econd  A ppeals^ l^oa.^154 find 15!5 of_lS8G fro m  d c o re e s  o f  F , K . Klliot;, Esq.^

i^fcccmber, 188,‘3.
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District Judge of 411a.Uiibad, dated the 24th Septenibur, ISSS* (ionflriuni^ dotTcua 
of Pam llt Iiidiir Naniin," Miinsif of AUuhubadj dated the a2ud
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iiotificntiou the ro'.'^enuc assesecd iipou llie Vparwar Mahal ouly ’vva,? nieiil ioncJ, and 
there was no specific attachniont of the Kachur or siibiiiergGcl liind, but the propert}’ 
was aa Ihnt of the juclgmeiU-deljtors in the mauza. Siibsci^ut'ntly, the river 

haviiig '.-,^ceded, the anciioii-piirchaser attemptetl to obtain pnf-seSKioii of the Kaclutr 
land, b'at ^vas resisted by the judginent-clebtors oh the ground th a t th e ir rights and 
iutereets in that land had not bL'eu conveyed hy the aiiction-sale, but only their 
riglits and iuterests in the Upatwar Mahai.

Held  th a t e ither the whole rights o{ the jndgmeni:-debtors in both mah'als 
wore sohl, or, if not, their rights in the U parw ar  Mahat^  "vvith the necessary and 
contingent ri^h t to any lands wliich m ight subsequently appear from the riv er’s 
bed and accrete to such m ah a l; and the mere fact of: the mention in the sale- 
notilicatiou of the revenue of the Uparivar Mahal did not affect what passed by 
the sale.

Held also th a t the attachm etit of the jndgm ent-dehtors’ entire proprietary 
rights in the m»uza included their in terests in both mahals, and the sale certificate 
clearly showed th at all their rights in the village were passed to the purchaseT. 
Mahadeo Dubetj v. Bhula Nath Dichit (1) and S. A. No. 818 of 1885 referred to. 
IHda Husain  v. KiiHib Husain (2) dissented from .

The facts of this case are staled in the judgm ent of the Court.

M'f. A m ir-ud-din, fo r  th e  a p p e lh in t.

The H on. P and it Ajndhia N ath  and P and it Sundar Lal^ for 
the respondent.

S t r a i g h t ,  J . — These two appeals, Nos. 154- and 155 of J 8 8 6 , 
relate to two suits which were instituted hy the respondent, plain­
tiff, against the two defendants-appellants oa the 3rd August, 
1883.

B oth the Courts below have found in favour of the plaintiff, 
and two separate appeals are preferred by the two defendants to 
this "> urtj which m ay conveniently be disposed of in a single 
judgm ent. The case upon which the plaintiff canae into Court is 
shortly this. H e said tha t on the 20th ^September, 1877, one 
Salamat A li purchased certain rights and interests at an auctioii- 
sale* in  m a«za ® .ustatabad, pargana Oh ail, in the Allahabad Dis­
trict. These rights and interests were brought to sale by one 
B adri N ath , and they were sold as the property  of M uhammad 
Abdul K a d ir  and K am al'ud-din  Ahmad, in m auza Miistafabad, 
pargana Chail, Allahabad District. Subsequently, in  March, 1879, 
«r 1280 Ftisli, Salamat All transferred what he had purchased to*' 
K utub H usain, tho present plaintiff, who, thoreforo, is entitled to 

(1) I. L .B ., 5 All. 8tJ. (2) I , L. !{., 7 All. 38.
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]ifiV0 wlifitGVor wfis pnrclifiSGd by Sii/liimicit Ali fifc tlio salo of tliQ 
20th September, 1877.

Now, it appears tha t tbo village of Mnstafabail is sitiia^w oa 
the banlcs of the river Ganges, and that from time to tiino land 
has accreted, and does accreto, to that m aii/a ow in^to  tlie receding 
of tbe river, which in the rainy reason gets covered w ith water 
and again tem porarily disappears. Such land, thus from time io 
time covered with water, has bo^en known as the kachar land of tbo 
village, and prior to 1875 it has so frequently made its rc-appear- 
anco that the Revenue authorities in th a t year, for g rea ter con­
venience in assessing it for revenue, treated it as a separate mabaL 
Accordingly, therefore, it may be taken th a t m anza M ustafabad 
contained two mabals, that is to say, two revenue-paying divisions, 
respectively known as tbe Uparwar Mahal and tbo .Kachaf Mahal. 
I t  also appears tha t in 1877, at the time of the aiiction-salo to 
Salamafc Ali, the Kachar Mahal was submerged, and tbo contention 
wbicb subsequently to tha t sale was made by tbo defendants before 
the Revenue authorities, whose decision led to tbe present suit, 
and is maintained hero, is th a t these submerged lands, that is, the 
Kachar Mahal, could not and did not pass to the anction-pnrchasor 
under his purchase of the 2 0 th September^ 1877, but only tho 
Uparwar land.

The learned counsel for the appellant here has vigorously m aia- 
tained that position, and in support of it has referred  to a ruling of 
Mahmood and B uthoit, J J . ,  in Fida Bnsain  v. Kutuh Uusain (1 ); 
and be further contends that as, in the sale-notificati'on, only tho 
revenue assessed upon, the Upanoar land was notified^ and as tbero 
was no distinct or specific attachm ent of the Kachar land, the sale, 
as regards the first point, did not carry  these lands ; and next, 
th a t the sale as regards them  was a void sale, beeaJise tlicre having 
been no attachment, the sale was void ah initio i and we are refer­
red to a Full Bench ruling as to the last contention—
Duhey V. JBhola Nctth Diohit (2}. W ith regard to the ru ling  in Fidos 
Husain v. Kutuh Husain referred to above, I  m ust say i t  appears 
•to be directly applicable to the present case, and I  confess th a t ^  
fail to see the distinction sought to bo draw n by the learned plea­
der for the respondeni^,

(1) L L. R., 7 AIL 3 S . , , (2) I. L. ll„ 5 A ll  86,
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I need scarcely say that for anj' decision -ivritten by Mr. Jiis- 
tiee Maliinood I  naturally  have a high respect, and I should not, 
ex&''̂ ,epfc for strong’ reasons, refrain from folknYiiirt- i t ; but I  ref^ret 
to pay th a t in the present instance I  cannot adopt the views expressed 
by tha t learned Jndg© therein, and, with every deferenee, they do 
?aot commend themselves to my better judgm ent.

I  th ink  when the rights and interests of a judfrnient-debtor as 
proprietor in a vilhige are put np and sold, w ithout any restric­
tion of any kind, and the sale-certificate, which is granted to the 
purchaser, transfers, or purports to transfer, those rights and 
interests, w ithout any limitation or reservation, that, the entire 
rio'hts of^the judgm ent-debtor pass to the purchaser as they exist; 
in the whole mauzfii a t the date of the sale takia^^ place, in  the 
present case, the proprietary rights of the judgm ent-debtors in 
man a a M ustafabad v^ere sold w ithout lim itation or restriction of 
any kind, and the mere fact of the m ention ia  the sale-notificatioa 
of the revenue of one of the mahals, nam ely, the Uparioai’ Mahnl, 
did not, in my opinion, aifecfc w hat passed by the sale, more 
especially as, at the time,' this was the only m ahal from which 
revenue was recoverable by Goveninienfc, the other being submerged^' 
W hichever way the matter is looked at, i t  seems to me tha t 
either the whole rights of the judgmenfc-debtors in both mahals' 
■were sold, or, if not, their rights in the Uparwar Mahul^ with the 
accessory and contingent righ t to any lands which might siibse- 
quentiy appear from' the river’s bed and accrete to such nlahal.

As regards the point about the attachm ent/ it  seems to me 
beyond doubt that the entire proprietary rights ot" the judgnient- 
debtora were attached, which included their interests' iu , both’ 
mahals, and the s'ale-certificate clearly shows th a t all the 'ju d g m en t- 
debtors’ righ ts  in the village M ustafabad were pabsed to tho pui’» 
chaser. , : '

■ F o r these reasons' I reg re t I  cannot follow the riiliog of Mah*'' 
mood and Buthoife, J J . ,  already referred to. 1 may add that In 
similar ease decided by the k te  Chief Justice , Sir Comer Pethe-' 
ram , and^Tyrrellj J . ,  on the 1.6 th Mai’ch, |S . A, Ho. :818,of ISSo)®,- 

“'those learned Judges have; held, as I  hold, in a case of lands ealled 
Vpanba'? n.xxd̂  Kacliar subject to simila;'r laoideM s 'tl^evVillagf
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l*nds in the present dispute  ̂that a sale of the proprietary rig-.
in a \illage covers both.

This beiijg the view 1 take, both these appeals Nos. 154 and
155 must be dismissed with costs.

B r o d h u b st, J,— I entirely concur in  dism issing both these

appeals with costs. _ . .
Appeals dismissed.

REVISIONAL CIVIL.

O.HL INDIAN LAW EEPUKTS.

Bejore Mr. Justice Oldfield and M r. Justice Brodkurst'.

DUEGAPBASAD ( P l a i n t i f f )  ti. RACHLA K 0 A 8  a n d o t h e k s  ( D e j b n d a n t s ) .

Suit/or declaration that property is Haile to a le in execution of decret— Valuationof
suit—Jurisdiction.

In a suit t<5 have it declared that certain property valued at Rs. 400 \yas liablB 
to sale in execution of the plaintiS’s decree for Rs 1.500,—held that in this case the 
Value of the property determined the jurisdiction, that it was immaterial that th ^  
amount of the decree was higher lhan the limit of the Mjinsif’s jurisdictit n, .and that 
the case was therefore triable by the Munsif. GuUari Lai v.Jadaun Eai (V) 
disticguished.

T h e  plaintiff stated in his plaint that on the 4t’.i April, 1877, one 
Sheo Dat Ji.ii who owned a 5 | gandas share in a Certain village, 
gave a simple mortgage of 2 gandas to Mahipat Rai, bis first cousin, 
and that >Lis morfc;;age was a collusive transaction. He then, on the 
13t> July, 1877,gavea simple mortgage of the5|^gandas to Hira Rai 
i;nd Ram Charan Rai. Suhsequpntly he cprused a suit to be instituted 
against himself in respect of the mortg^e of the 4rth April, 1877, and 
this resulted in Mahipat Hai obtiiinin^on tlie 20th September, 1877, 
a decree against him for Hs. 121-lX On the 15th December, 1883, 
Hira Rai sold to the plaintiff tvro-thirds of the rights and interests 
of the mortgagees under the mortgage of the.l3th July, 1877, and 
tbe plaintiff subsequently sued to enforce that mortgage, arftf obtained 
a decree for Rs. 1,505-7-9, and for the sale of two-thirds of tho 
5^ gand?s share in satisfaction of the decretal amount. On the 
Isi yepttmb?r, 1885, the plaintiff learnt that Rachla Kuar, widow of

* A pplicifim  No. 19'.1 of 1883, for revision of au order of J. M. Steiubelt-, 
P^q., District Ju  J- ĉ I f jigarii. di*cd the 31st July, 1886, nlirming an order o t  
Maulvi Muhammad Arain-nd-di.i, Munsit of Muhamdabad, dated the 10th May, 1-883.

( 1 ) 1 .  L. K.,  2Ai:.7&3.


