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Edges, C. J . —I iiava alw ajs inuloratood tho law io be tlmfc in 
those cases in which an  a.etioa would abiito upon the death of the 
phiintifF befoi’G judgm ent, the action would not abate if final juc?ce
ment had been obtained before the d'eath of the plaintiff, in ^Vbicb 
case the benefit of the judgm ent would go to his h^gal representa
tive. W hether tho deceased phiiutiiF’s representative can onforco. 
the whole of the ju dgm en t in ibis case is a different m a tte r—see 
Phillips V. Honifraxj (1). W hen a pevson desires to be added as 
such representative upon the death of a plaintiff after judgm ent, ho 
must satisfy the Court tha t he is tho proper person to bo so added.

S t r a i g h t , J . — I  concur in the view expressed by the learned 
Chief Justice; and 1 am not aware th a t it is a t variance with any 
thing said by me in the case m entioned in tho referring  order.

Oldfielo , j .— I  concur. I  th in k  the answ er to this rofereneo 
should be that the riglit to sue in this case is not a personul ri^hfe 
only, bu t on© which would survive to the legal representative of 
plaintiff.

B r o d h u e s t , J . —>I concur with the learned Chief Jastico.

T yrrblLj j .—■! concur with the learned Chief Justicc.
[See Chapman y . Datj (49 L. T. •13G).—EiiP.l
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Before Bii- John Edge, K t ,  Chief Justicc^ Mr, Jm tice  Straight, M f, Justice  
Oldfield, Mr. Jusiice Brodhurat, and Mr, Justice 'Iyrrell,

QUEEN-EM PEESS v. B A LW A N T,

Criminal Procedure Code, ss. 423 (a), iSQ— Ordor o f  acquittal—Ilitjh Court’s powers 
d f revision—Order by High Court fo r  rc-trial after ucquitlal on uppiah

The H igh Court has power under s. 4.39 of the Crimiual .lyocedure Code to 
revise an order of ac(j[uittal, though liu tto  conveit a fiudiu^' o.£ acfiuutiil iuto oiiC oi 
conviction,

l a  reference to orclcrg of acquiilal passed by ii Coui't of Session in appeal, 
the High Court may, under s. 43!), reverse such order and d in c t  a r^vtrial 
appeal, the  proper tribunal to  conduct which is tlio yesaionB C ourt of uppcal, or 
Buch o ther C ourt of equal jurisdiction m  tlic H igh C ourt m ay en trust, under 
s> 526,of with the trial of tho appeal.

T his  was a reference to the F u ll Bench b y  E d g e , 0 . J .j  and 
S t r a ig h t ,  J. of the following questions: —

“  1  H as the Court power, under s. 439 of tho Orinainal Frdoo-’ 
dure Code, to revise an order of acquittal ?

(1) L. R„ 24 Oh. J),
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« 2. I f  it has
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, in  reference to orders of acquittal passed on 
appeal, w hat has i t  power to order to be d one?’"

\';h e  Hon. P and it Aindhia JSath^ for the applicant.

The Government Pleader (M anslii Ram Prasad)^ for the Crown,

The following judgm ent was delivered by the F a ll Bench

E d g e , C. J . ,  and Straig ht , Ol d f ie l d , B rodhursTj and 
T y r r ell , J J . —W e are of opinion th a t the first question put to ns 
hy this reference m ust be answered in the affirmative.

By the first parag raph  of s. 4:39 of the Oriminal Procedure 
Codoj whicltt confers revidonal jurisdiction on the H igh Court^ it  
is in tenjjs declared, among other m atters, th a t in  its exercise wo 
m ay  use any of the powers entrusted to a Court of appeal by s. 423 
id. Now, by clause (sS) of this section,— a c”'anse, be it  observed, 
which concerns H igh  Courts alone,— we can in  appeal from orders 
of acquittal, either (i) reverse the order and direct that further 
inquiry be made, or <'ii) that the accused be tried, or (iii) com
m itted for trial, or (iv) find him gu ilty  and pass sentence accord
ing to law. The terms of s. 439, paragraph  one, therefore, unless 
barred or lim ited by anything to be found in the la tte r portion of 
th a t section, or in any other part of the Act, leave no room for 
doubt th a t this C ourt may revise orders of acquittal, and m ay do 
on the revision side exactly what it can. do in its appellate ju risd ic 
tion. By the last paragraph of s. 439, however, one lim itation is 
placed upon our powers, which has reference to the fourth of tiioaa 
m entioned above : that is to say, we are forbidden to “ convert a  
finding of acquittal into one of conviction.’* I t  was argued before 
113 th a t this is a clear and conclusive .intim ation that the Legis
la tu re  intended to restrain us from entertain ing applications to 
revise orders of acquittal. B ut it  appears to us tha t the presence 
of thesVword’s in  the  section indicates that, short of determ ining 
the questions of fact in the case when revising such orders, as we 
m ay do when sitting  as a C ourt of appeal, all the other powers 
conferred by clause (a) of s. 423, read in conjunction with the first 
paragraph  of s. 439, are left unim paired. W e are then of opinion 
th a t the H igh Court has power to revise an order of acquittal :mQda,': 
by any  of the Courts exercising original o r appellate Jurisdictioii 

subordinate to us.

Qdken»
Emprkss

V.

Bas-wakti
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Proceeding to tho second branch of the reference, we are asked 
w hat order can l)e made vvitli reference to a person conviefced by u 
MagistvatCj but acquitted by the Court of Sension in  appeal, ?«ach 
order of acquittnl being reversed by the H igh  Court under s f  43D 
of the Criminal Procedure Code. C learly, the order m ust bo one 
diroclino- the re-trial of the proceediugs wherein the final order 
has been found to be bad, and has in consequence been rever.sed. 
And as to the Conrt to which our order of re-tria l should bo senfj 
the scope lx)r selection is limited to three tribunals, th a t k  to say, 
the H igh Court, the Sessions Court of appeal, or the M agistrate.

I t  cannot be the H igh Court, because the lim itation imposed 
by tba last clause of s, 4-39 would restric t the result to a re-afHrina-' 
tion of the finding of iicquifctaL S im ilarly , it would bo idle, as 
well as unreasonable, to direct a re-trial by the M agistrate, whose 
proceedings, the order of the appellate C ourt Iriving been reversed, 
so far stand good, and who would, pre.sumably, as a m atter of 
course, re-affirui the conviction.

The Sessions Court of appeal then is the proper tidi)unal for 
re-trial of the appeal, or such othe,r Court of equal ju i isdiotion 
we m ight entrust, under s. 52B of the Code, with the trial of the 
appeal. This is our answer to the second question.

ISSfi 
December 2.

APPJiLLATE CIVIL.

}3ffctre M r. Justice Strai.ijhl and Sir. Jtudice BrodhursU

M IJIIA M M aD  ABDUL K A D IE (OuMNDANr) v, K U T U 3  H U SA iN  
( I ' i . a i n t i f f ) .

K aH A L -U D -D IN  a r m  a d  (iJKFsiNDANr) v. KUTUB H U SA IN  (PLArNTiFi?).' '̂

Sale in eracution o f dscfee — Sale of rights: and interests in mcmza consisting of 1i00 

mahids— Submersion o f  mahal at lime o f a a U '^S a h  cerlificina nuC''sjjcoi(k'a[h/ 
mentioning submerged mahal— Passing of rhjhts in subniertjed mahal io jmrehascr,

I'lie  Sights and uuci'ests of certiiiti judg'iiieiifc-dcbtars in a' iiiiiuza conaitit-' 
ing of two separate mahals, respcctivfc!}- known as the f//>«r?oar M ahul and tho 
Kuchar Mahal, Avere 'bronglit to palo in eseciUiou of the dec roe. A t the tiint; of 
tlie sale, the Kachar M akal waa submerged by the r i r e t  Ganges, aiul i>J the sdo*

« S econd  A ppeals^ l^oa.^154 find 15!5 of_lS8G fro m  d c o re e s  o f  F , K . Klliot;, Esq.^

i^fcccmber, 188,‘3.

o i ; i ;u u u  / . v j ) n u s i .  J iu u  lo O  01  lOOO irO JIl a c O re C S
District Judge of 411a.Uiibad, dated the 24th Septenibur, ISSS* (ionflriuni^ dotTcua 
of Pam llt Iiidiir Naniin," Miinsif of AUuhubadj dated the a2ud


