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and on tlint qiiesliou the Court lield th a t she had witiidrawn and 
entered into another contract. The order of the  Court was that 
the case be struck  o ff ; the petitioner is a t liberty  to hria^ a maiii- 
tenance suit on the contract if she ^vishes to do so.” This order 
was appealed to the Judge, who set it aside, and directed the lower 
-Court to restore the application of the respondent to its file and 
hear it  o.u its  m erits. Against this order of the Ju d g e  an appeal 
has been preferred to this Court on the ground thn t the Ju d g e  had 
no jurisd iction  to make it. I t  appears to me the Jn d ^ e  had ju r is ­
d iction, and that the question depends on w hether the first C ourt’s 
order was a decree w ithin the m eanm g of s. 2  of the Civil P ro - 
CjeediirejlJode, so as to allow of an  appeal to the Judge, I  th ink 
it was. The m atter disposed o fh y  the Court was, in  fact, w hether 
the  plaintiff had a  ri^h t to institute the suit, and the effect of the 
order was to negative th a t righ t and to strike the case off the file, 
and I  th ink it was an adjudication in  respect of a  r ig h t w ithin the 
m eaning of s. 2 ; and I  m a y  add that it  m ight also be regarded 
analogous to an order rejecting a plaint, the application, by 
410 of the Code, in the event o f its being g ran ted , being to bo 
deemed to be the plaint in the suit.

On these grounds I  would afSrm the Ju d g e ’s order and d is­
miss this appeal w ith costs.

B rodhukst , J . —-I entirely concur.

Appeal dismwsed.
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Before S i r  John Edge, Kt,, C k i\ f  Jusiloe, M r. Juslics Scrai^Jd, Mp, Jmiice Oldfield, 
M r. Jm iice Brodkurst and M r. Justice Tyrrell.

MUHAMMAD HUSAIN a n d  o th e r s  ( D e f e n d a n ts )  v. KHUSHALO
(PliAINTIFF).*'’

Appml-^Abatems')}t o f  suit— Suit io recover share o f  jo in i fam ih j property sold in 
execution o f decree—‘Death o f  plaintiff-respondent— Survival o f right to sue.

la  a  suit for the recovery of r  sliare of ancesfcral fam ily property wliitih iiad 
been S0I4. in execution of a iaoney*decree for a debt contracted by the plaratifliV 
g » n d fa tk e r, tlie plaintiff obtained a decree in th e  lower appellate CoUrl, fjom wlncli

Second: Appeal No, 1800 of 1885, from a decree o f  Barry, 32Bq,, P is r
tr ic t Judge of Aligarh, dated the 15th Ju n e , 1885, rfiversinsj a  decreo of 
Sami-ullah Eliaa, Subordinate Judge of A ligarh , dated the S&t# Jjincj 18S3.
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THE I'NDiAN LA'W' E E l ’UUTS, \J O L , IS.:

t l ie d e fe n a a n ta p i ic u lc a  Lu Uic l i ig l i  C o u ri. VVhiki th e  iip p e a l was p ::a d in a  t l , t  pliiiu.. 

litr: d ie d , au d , on h<jr (ip iilicalion , h is  w idow  w as lu ad c  rc sp n iid o iit in lii.s p lauo , Afc 

tho  h c ;u iiig  o f Ibe  ap p ea l, liie  a p p e l la n t c o u tc u d w l l lu i t ,  uiKin Qiy p k iin li i rH  d f H h ,  
th e  r ig h t  To sue d id  n o t s iirv iv c ,  a n d  th e  appeal: s h o u ld  th e rc fo r t j  be  d e c reu d  b j  

th e  s u it  be iny  diaiuiBScd.

I h h l  h y  th e  F u l l  B eiiuh  ll'.ftt, jiw Jgnioiit h av in g ' b e c u  o h tiu n e d  b e fo re  tltc  
plaiMliilli’ii d e .ith , th e  beiiolU  o f th e  judi^nieiU , or tlie  riyh.t to Kue, w ould  ijavvlvo 

to  Ids ieo-iil rej)i-eseiita(ivc-, th o u s 'h  whel-her th e  deeeiiHed p liiijil.iir.s  ?epreHciitatiy^j. 

could  en ton^e th e  '.vhule o f th e  jn d g in e n t  in th is  eiise waB iv d i ih T e i i t  n in tte iv  

F ,m : p s  V. ilom frcuj ( I )  a n d  P adura ih  Sinnji v„ R.rm  ( 2 )  cei’ei'rod Lo.

WlVen a  p,cr>',on d<:‘Mves to  he adrled  :iw feuch i;eptosoi\tia ,vvo u p o n  t,he, d e a th  of 

ap la in tif l!  a f le v  j ” d t; in e u l,  he m u a t atUirify th e  Coua-t U nit h« ia tlse p ro p e r  person, 

to be so ad d ed , ' v.

The  p l a i n t ] t l i i s  ckie, Di|)c1i:uul, ;i :nifiui])er of a joiHi, Illndn; 
fnmllvj cliiinied a, one'-'Sixtl^ sliiirc ot ceriaiti ancowirii! fuinily pro­
perty, namely, a' th ree  bis‘'>yan sliaro ol a villao’c, which was iit 
|)ossesaion of the defeiitianls. ’̂'.The delc'ndazil.s liaxl [un’ciiUHC'd the 
'rights and in terests of the p laiiitT lf^,i!;rand(atlicr in ihe property 
nt a sale in execution of a decree. iplaintiil !ilh'/j;ed tliat tlii ĵ
decree was not for a debt conti'aeled henefii- el tho hiniilyy
and therefore the sons and ^'randsonH hound, to Hiitisiy itj
nor were their shares in tlie aneewtral pro[tortJlv^'>'a.nsferabio iu Katis- 
/action thereof.'’ Jt app(5ared ihai, t.liiy (hioreoj \^ i '5ch wa:-5 dated the 
19th Marchj 18(K), \vas a fnniple nioney-di'ci'ue. plaintiil w;ia
horn about throe months after (ho iiii.stiinjef of tho dVu î’eo, and tlw 
ancestral property v;aa sokl about fift(i3U niomhs after iirTpfaintiirtV 
birth. Tho Court, of first in.skince (Suhordinalo J  ud^^o of A ligarh), 
on tho oOih June , 18So, disnussod the suit on tlu! ^I’ound, ain(.*n<,' 
others, tha t the debt for which the property had beeji sold w;i!-j one 
in respecli of which (ho whoh) family property  \vaii liahlo. On 
appeal by the plaintillj tlio .District Judii;c of Alii^nrh, on. ilw) ir>th; 
June, 1885j held tha t tho phiinfiff’.s in tercsi iji the projierty did 
not pass by tho sale to tho defendant.s, and o'avo hnu a rtecreo for 
possession of tlio share ehu.iued.

The defendants appealed to tho Court* W hile the ;ij)}K'rJ 
was pending tho plaintitf Dipehand died, and his widow Khvisluik> 
w îSj on her application, mado respoiidt'ut isi his phic-o.

The appeal cam olor hearing before 01dft«h.land B'lahmoodj J J . j  
'wlicii it was contended for the appellants th a t the appeal slfould 

(J)  L. K., 2 i C L  D. m ,  (2) L L. 11, 1 AlU,2jh5,



'decrced and die suit, dismissed, as oh ilie de:illt of I)i[,)Cl:a-,id'’rLie issg

r ig h t to sue did not survive. W ith refereuce to tliis contention, --------
Division Bench referred tlie case to tho Full Bench for the " Hcsai.̂ ’̂, 

deciSoii of the questions stated in th-e folkwiDg order :— ' KMDKur.c?'

Diptvliand, plainti^ff, instituted thifi; suit on the ailegation tlifit 
'his grniidtatlier owed mouej^ to tlio defendants, who sued him and 
obtained a decroe against him, and in eseeufcion broiiglit to saie 
jo in t aneestTal yrroperty in which phiiutift' had an interest, and pur­
chased it theroselvosj and he siiô d to recoFei’ his sharo of the pro- 
perty,

^^Tlie Goiirt o f first instance diaraissed tlie fsnit ; (he lowar 
npyjp'lhite Oo^irt decreed i t ;  and the defendant instituted an appen!
§11 this Court. W hile this appoal was pending, phiintiff Dipchand 
died, and, on her applicati<3n, his vridow, Mnsamraat Khnshalo, 
made resposident in hia place. On th« appeal coining on for henr- 
ino’j the appella-nts contend’sd tha t, oti the plniutift' Dipchanir,-? 
d'eath, the righ t to sue did not survive, atid in e<orise!']uenca theif 
appeal should bo decreed by the suit beirig diamiRsed; and they refer 
to a decision of this G om i— Padarath Singh  v. R aja  Itam  (1 ) ft’hick 
would appear to su p p ^ rt their con teat ioi?.

wcj are douhtful of the correctness of the ruh'fig* referred  
to, wo think it desirable to refer the following questions to the F u ll 
Beach t-™

1 W hether the riglii to sue in thia ease by Dipchafid was s, 
personal right, which could not siirvive to liis icn^ai ropresentatifd 
after his death ?

“ 2. I f  soj whether the suit should be d ismissed by reversal of tho 
lower appellate Court’s dcoreoj by reason ot the death of Dipchaiid 

p la in tiff '^ ’

The Hoii, Pandit Ajridhm Nath  aad P and it Sim dar L d ,  for the 
appellants.

Mr. X’. IL  m u ,  for the respondent.

The following judgm ents were delivered by tho ,Full E»eacii «■*»

( 1 )  T. L .  E . / 4  A.11. 2 3 5 ,

I X j  ALLAirABAD HlvKlKS,



183G

rlUHAMMAl)
ilUSAIN

V ,

\H U S X U L O .

;34 T E E  tN'DlAN tA W  REtOETS. tVOL. I l ,

Edges, C. J . —I iiava alw ajs inuloratood tho law io be tlmfc in 
those cases in which an  a.etioa would abiito upon the death of the 
phiintifF befoi’G judgm ent, the action would not abate if final juc?ce­
ment had been obtained before the d'eath of the plaintiff, in ^Vbicb 
case the benefit of the judgm ent would go to his h^gal representa­
tive. W hether tho deceased phiiutiiF’s representative can onforco. 
the whole of the ju dgm en t in ibis case is a different m a tte r—see 
Phillips V. Honifraxj (1). W hen a pevson desires to be added as 
such representative upon the death of a plaintiff after judgm ent, ho 
must satisfy the Court tha t he is tho proper person to bo so added.

S t r a i g h t , J . — I  concur in the view expressed by the learned 
Chief Justice; and 1 am not aware th a t it is a t variance with any ­
thing said by me in the case m entioned in tho referring  order.

Oldfielo , j .— I  concur. I  th in k  the answ er to this rofereneo 
should be that the riglit to sue in this case is not a personul ri^hfe 
only, bu t on© which would survive to the legal representative of 
plaintiff.

B r o d h u e s t , J . —>I concur with the learned Chief Jastico.

T yrrblLj j .—■! concur with the learned Chief Justicc.
[See Chapman y . Datj (49 L. T. •13G).—EiiP.l
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Before Bii- John Edge, K t ,  Chief Justicc^ Mr, Jm tice  Straight, M f, Justice  
Oldfield, Mr. Jusiice Brodhurat, and Mr, Justice 'Iyrrell,

QUEEN-EM PEESS v. B A LW A N T,

Criminal Procedure Code, ss. 423 (a), iSQ— Ordor o f  acquittal—Ilitjh Court’s powers 
d f revision—Order by High Court fo r  rc-trial after ucquitlal on uppiah

The H igh Court has power under s. 4.39 of the Crimiual .lyocedure Code to 
revise an order of ac(j[uittal, though liu tto  conveit a fiudiu^' o.£ acfiuutiil iuto oiiC oi 
conviction,

l a  reference to orclcrg of acquiilal passed by ii Coui't of Session in appeal, 
the High Court may, under s. 43!), reverse such order and d in c t  a r^vtrial 
appeal, the  proper tribunal to  conduct which is tlio yesaionB C ourt of uppcal, or 
Buch o ther C ourt of equal jurisdiction m  tlic H igh C ourt m ay en trust, under 
s> 526,of with the trial of tho appeal.

T his  was a reference to the F u ll Bench b y  E d g e , 0 . J .j  and 
S t r a ig h t ,  J. of the following questions: —

“  1  H as the Court power, under s. 439 of tho Orinainal Frdoo-’ 
dure Code, to revise an order of acquittal ?

(1) L. R„ 24 Oh. J),


