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and on that question the Court held that she had withdrawn and
entered into another contract. The order of the Court was ¢ that
the case be struck off ; the petitioner is at liberty to briug a main-
tenanice suit on the contract if she wishes to de so.”” This order
was appealed to the Judge, who set it aside, and directed the Jower
LCourt to restore the application of the respondent to its file and
hear it on its merits. Against this order of the Judge an appeal
has been preferred to this Conrt on the ground thati the Judge had
no jurisdiction to malke if. It appears to me the Judge had juris-
diotion, and that the question de )ends on whethar the first Court’s
order was a decree within the meaning of & 2 of the Civil Pro-
ceedare Lode, so as to allow of an appeal to the Judge. T think
it was. The matter disposed of by the Court was, in fact, whether -
the plaintiff had a right to institute the suit, and the effect of the
order was to negative that right and to strike the case off the fle
and I thick it was an adjndication in respect of a right within the
meaning of s. 2 ; and I may add that it might also be regarded as
analogous to an order rejecting a plaint, the application, by s.
410 of the Code,in the event of its being granted, being to he
deemed to be the plaint in the suit.

On these grounds T would affirm the Judge’s order and dis-
niss this appeal with costs.

BropaursT, J.—I entirely concur.
- Appeal dismissed.

FULL BENCH.

Before Sir John Edge, Xt Chi-f Justice, Mr, Justice Siraight, Mr. Jusiice Oldfield,
Mr, Jusiice Brodkuyst and Mr, Justice Tyrrel, ’

‘ MUBAMMAD HUSAIN awp oterrs (Derexoants) v. EHUSHALO
(Prarxrirr)*

Appeal—Abatement of suit—Suit fo recover share of joint family property sold in

execution of decreewDeath of plaintiff-respondent-—Survival of right to sue.

In n suit for the recovery of & share of ancestral family property which liad
" heen sold in exccution of a money-decree for n debt contracted by the p!muhﬁ: s,
grandfather, the plaintiff obtained a decyee In the lower appellate Cotrt; from“ hwh

2* Becond Appeal No. 1800 of 1885, from a decree of W..R. Barry, Esq., DIS"

trict Judr{e of Aligarl, dated the 15th June, 1835, roversing. a decree- of Mdum :

‘Saun-ullnh Khan, Subordinate Judge of ‘Aligarh, dated the amh me: 1883,
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the defeudant appenled fo she Lifgh Court, While the appeal was pruding the plain-
Lttt died, aud, on her applivalion, s widow was made respondent in his plave.  Ag
: the appellant contended that, upan the plainlifi’s desth,

the hearing of vhe appeal,
the right to sue did not survive, and the appeal should therefore be (1(‘{:1‘?&[1 by
the suib beinyg dismiszed.

AT by the Full Bensh {hag, judgmont hasing been obtained before l.he
plainsill’s death, the beuefit of the judgment, ox ghe right L(.? H-Lll.:, \f‘uuld um‘\’f&'g
o his lesal represeutative, though whether the decenserd plaintill’s representalive
could enforee lhe whole of the judgmuent in this ease wis 2 different matier.
Flilline v. Homfray (1) ol Padwrath Singh v, Rujr Bea (2) velerrad lo.

;ﬂ”‘h‘““ a person desives to be added as sueh pepresentatize upon the deuth of
8 plaintiff arier jndyment, be must salisfy the Court that he is the proper person
10 be so added.

Tae pluilltiﬂ*"x’.’.l. this cage, Dipehand, a member of a ‘}(Ifml‘,‘ Hinde
family, claimed a enc-sixth sharve of certain ancesbral fl:unllhv pl‘.Ow
perty, namely, a three Livwus share of o village, which was v
possession of the defendants. “Fhe defendunts had purchased the
rights and interests of the plainihf’s erandfather i the property
at a salo in execution of a decrec. "\;}\«1“5 plaintifl alleged that this
decree  was nob for a debt contraeted l“fﬂ‘ the benefit of the family,
and therefore the sons and grandsons \\'mfc’l*\}l”t bound to satisfy i,
nor were their shares in the ancestral }'n'()pm‘l“iﬂ‘“'“‘”ﬁf."'m]“’}e i salis-
faction thereol.” It appeared that thisdeeree, ﬁh:ﬂ'll was daled the
1th March, 1860, was o simplo money-deeree, .“‘“ plamtifl woy
horn ahout three months alter the passing of the dni"”‘«t‘ ’““1 ”10
ancestral property was sold about fiftean months after e pi plnmhﬁ
birth. The Court of first instance (Subordinalo Judgo of Aligarh),
on the 30th June, 1883, dismissed the suit en the ground, among
others, that the debt tfor whicl the property had been sold was one
in respect of which (he whole family property was liable, On
appeal by the plaintifl, the District Judge of Aligarh, on the 15th
June, 1885, held that the plaintill’s interest in the property did
not pass by the sale to the delendants, wnd gave hiln a 8oeree for
possession of the share claimed,

The defendants appoaled to the High Court,  While the appes)
was pending the plaintiff Dipchand disd, and lis widow )\hu.»,h e
was, on her application, made respondent in his placo.

The appoul came for hearing before Oldfield and Mahmood, JJ&.,

when it was contended for the appellants that the appoal siould bw
(1) LR, 24 Ch, D, £59,  (2) L L. R, 4 All, 225,
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decreed and ihe suit dismissed, as on the death of Dipcl and lhe
right to sue did not survive, With reference to tlns eontention,
tiy Division Bench referred the case to the Fuil R nch for tha
decidon of the questions stated in the following order :—

“ Dipchand, plaintiff, instituted this suiv on the allegation that
*hia grandiather owed money to the defendants, who sued him and
obtained a decree against him, and in exeention brought to sale
Joint ancestyal property in which plaintist had an ixwterest, and par~
shased it themselves, and he sued to recover his shore of the pro-

perty,

“The Court of first instapce dismizsed the sanit ; the l[ower
nppe‘-ﬂutg Court decreed 1t; and the defendant institnted an appest
in this Court.  While this appeal was pending, plaintiff Dipchand
<died, and, en her application, his widow, Musammat Klinshalo, was
made respondent in kis place.  On the appeal coming on for hear-

ing, the appellants contended that, on the plaintift' Dipeband’s

death, the right to sue did not survive, and in consequence their
appeal should he decreed by the suit being dismissed; and they refer
to a decision of this Conrt—Paedarath Singh v. Raja Rum (1) which
would appear to suppert their contention,

“ Ag wao are doubtfal of the corvectness of the ruling referred
to, we think it desirably to reler the following questions 4o the Wl
Pench 1

“1 Whether the right te sue in this case by Dipchand was &
nersonal right, whick could not survive to his legal representative
¥ gk,

after his death?

2, 1If so, whether the suit should be dismissed by reversal of the
lower appellate Court’s deecee, by reason of the death of Dipchand
plaintiff #

The Hon, Pandit 4judhie Natk and Pandic Suadar Lal, for th
appellants.

Mr. 0. 71, Hill, for the respondent,

The following judgments were delivered by tho Full Bench s

(1) T.L. R, 4 AlL 235,
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Ence, (1 J.—I havo always understood the law to be that in
those cases in which an action would abate upon the death of the
plaintiff before judgment, the action would not abate if finul judg-
ment had been obtained before the death of the plaintiff, in whick
case the benefit of the judgmént wouald go to his legal representa-
tive. Whether tho deceased plaintifl’s ropreseutative can enforce
the whole of the judgment in this case is a different matter—see
Phillips v. Homfray (1). When a person desires to be added as
such representative upon the death of a plaintiff after judgment, he
must satisfy the Court that he is the proper person to bo so added.

Srrarerar, J.—1 concar in the view expressed by the learned
Chicf Justice, and I am uot aware that it is at variance with any-
thing said by me in the case mentioned in the referring order.

QLorIELD, J.~I concur. I think the answer to this reference
should be that the right to sue in this case is not a personal right
only, but one which weald survive to the legal representative of the
plaintiff.

Bropronst, J.—1 concur with the learncd Chief Justice.

Pyrrpry, J.—1I concar with the learned Chief Justice.

{See Chapman v. Day (45 L, T, 436).—Lxrre. ]

Before Sy John Edge, Kt., Chicf Justice, Mr, Justice Straight, iy, Justice
Oldfield, Mr. Justice Brodhurst, and Mr. Justice Tyrvell,
QULEEN-EMPRESS v. BALWANT,

Criminal Proceduse Code, s5. 423 (1), 439~=Order of acquittul~High Court’s powers
&§f revision—Order by High Court for re-trial efter cequitial on appeal,

The High Court has power under s, 439 of the Criminal I'rocedure Code fo
revise an order of acquittal, though not to ¢onvert o finding of acquittal into one of
conviction,

1u reference to orders of acquittel passed by o Court of Session in appeal,
the High Court may, under s, 439, reverse such order and dirset & re<trial ur_l,hc

appeal, the proper tribuual to conduct which is tho Sessions Court of appeal, or

such other Court of equal jurisdictlon as the High Court may cntrust, under
8. 526 of the Code, with the trial of the appeal.

Ta1s was a reference to the Full Bench by Evcg, C. J., and
BrraterT, d. of the following questions :—

“# 1 Has the Court power, under s, 439 of the Criminal Proce-
dure Code, to revize an order of acquittal?
(1) L R, 24 Ch. 1, 459,



