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under i t , or expressed liis willingnoss to-pay such am ount as m iglit be 
found to be due on taking the accounts; bu t we are not disposed 
to be too teeliuical in a m atter of this kifid, where the defendant 
has the undoubted righ t which he now asserts, and on which, i f  wa 
did not recognize such right, bu t upheld the decree of the Court 

,belo'.v simplicifer^ the effect of our doing so would be to, extinguish 
his socarity. W e think that, under the circumstances, the defen
dant should bo placed in the same position he would havo held i f  
tlie decree of- the I7t.h March, 1877, had never been passed: for, 
looking to the facts th a t he was in possession of the villago of 
l^ilw a at tha time of the suit, and th a t his m ortgages were reg is
tered in;^trumetits, it must be presumed that the phiinfcifF had notice 
of their existence, and should therefore have made him a p arty  
thereto.

The appeal is decreed to this extent, and the decree of the Stibor
dinate Jad g e  will be so far modified that the defendant wiil be 
deelarod entitled to retain possession of mauza Pnlwa, if w ithin 
ninety days from the date of our decree he pays into this Oonrfc 
the am ount of the plaintifF-rospondent’s mortgage-det)!, w itli 
ifi.terosfc, otber\vi;3o the decree as passed by the Subordinate Ju d g e  
will stand.

The. costs of the  plnintiff-respondent throughout will bo paid 
l>y the defendant-appellant.

Decree inodyUd.

Before M r. J  usticc Oldfield and M r, Jm tice  BrodhursL 

BALDEO OTUERS (D efisndakts) V. GULA KUAR (PLAiN'rirF).

Suit in furmd paitpei’is—Application for psrmisdonio sue as a pauper—-Rejection t)/ 
applicaUm on the ground that ii had been w ithdra^/t“~V ivil Procedure (Jode, 
s, Decree^’-’-A ppeal 

HeiUdhat as order rejecling an applicatioa for perniissioa to sne iis a paii|>er, 
atid stak in g  the case oil the C ourt’s file, on the ground - that tlie applicant kacl 
pj’Gvioitsly witlidrawn the application, and entered into a new  coi;Uacfc witli the 
defendants, was a “ decree’  ̂witliiii the meaning of s. 2 of tb« Civil Procedaro 
CoflCi and appealable as such.

T s ^  a p p e l la n t  i n  th is  ■ c a se , M u s a r a m a t  Q u la , I v a a r , ' m a d e " :a 'a , , 

a p p l ic a t io n  to  th e  S u b o r d in a te  J u d g e ,  o f  O a w n p o re  f o t 'p e r m is s io n

V' : > tirsb . Appeal No, 191,of 1886, from ,,ah ordei* qt:.W;. Blanaejciiassetj^.B 
D istrict Judge o t  Gawnpore; dated the 7tii: August} 18,86,; i .
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18S6 t o  su e  h e r  deceased husband’s relatives fo r  m aintenance i n  f o r m d  

p a u p e r i s .  Subsequent!j a petition was presented, apparently by 
her pleader on her behalf, w ithdraw ing the iippUcation, and there- 

fTOA KtTAK. case was struclc off the C o u rt’s file w ithout flny inqiiiry
having been made in to  the alleged poverty of the applicant, A fter 
this G ala K uar presented a petition to the  Subordinate Ju d g e , 
praying th s t her application for perm ission to sue i n  f o r m d  paupe
r i s  m ight bo restored to its original nuinbor on the  Oonrt’s file and 
proceeded with, alleging that she had never m ade or authorised any 
petition fur w ithdraw al.

The Subordinate Ju d g e  found th a t the petition  w ithdraw ing  
the applicatiou for permission to  sue in  fo rm d  pauperis Û ad been 
Kiado by tho applicant upon the faith  of some prom ise to her by 
the defendants^ which had nob been carried  o u t;  and the C ourt 
held tha t the proper procedure for the app lican t to adopt would bo 
to sue on the basis of this promise. The order of tho C ourt w as 
as follows;— That the case be struck  off; the petitiouer U at; 
liberty to b ring  a maintonauco su it on tho con trac tj if she w ishes 
to  do so.”

Tha applicant appealed from this order to the D istric t Ju d g e  of 
Oawnpore, who was of opinion th a t it was not proved that she had 
made the petition w ithdraw ing her original application, and 
directed that the application should be, restored  to the file of the 
Court of the Subordinate Judge, and re-lveard'on the merits.

The defdudauts appealed from the D istrict Ju d g e ’s order to 
tho H igh Oourb, on the ground that “ the Ju d g e  had no ju risd ic 
tion to entertain  the appeal from tho order of the Subordituito 
Judge, inasmuch as that order was not appealablQ tinder s. 588 of 
the Civil P rocedure Code.”

M anshi Hanuman Prasad, for the appellants.

p an d it Moti Lal^ for the respondent.

,, , O l d fie l d , ,tf.—In  this case tho respondent before ns made an 
application to be allowed to sue in fo r  mil pauperis. This applica- 
tion was, by a petition put .in by her, w ithdraw n ; she subsequently 
repudiated the petition and desired to proceed, with, her applicatiod*

The first Ooiiri did not deal with 4he, appHeation, on the" itiDritSj 
bu t dealt only with the qiiesbioil w hether she did really withdrawj
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and on tlint qiiesliou the Court lield th a t she had witiidrawn and 
entered into another contract. The order of the  Court was that 
the case be struck  o ff ; the petitioner is a t liberty  to hria^ a maiii- 
tenance suit on the contract if she ^vishes to do so.” This order 
was appealed to the Judge, who set it aside, and directed the lower 
-Court to restore the application of the respondent to its file and 
hear it  o.u its  m erits. Against this order of the Ju d g e  an appeal 
has been preferred to this Court on the ground thn t the Ju d g e  had 
no jurisd iction  to make it. I t  appears to me the Jn d ^ e  had ju r is 
d iction, and that the question depends on w hether the first C ourt’s 
order was a decree w ithin the m eanm g of s. 2  of the Civil P ro - 
CjeediirejlJode, so as to allow of an  appeal to the Judge, I  th ink 
it was. The m atter disposed o fh y  the Court was, in  fact, w hether 
the  plaintiff had a  ri^h t to institute the suit, and the effect of the 
order was to negative th a t righ t and to strike the case off the file, 
and I  th ink it was an adjudication in  respect of a  r ig h t w ithin the 
m eaning of s. 2 ; and I  m a y  add that it  m ight also be regarded 
analogous to an order rejecting a plaint, the application, by 
410 of the Code, in the event o f its being g ran ted , being to bo 
deemed to be the plaint in the suit.

On these grounds I  would afSrm the Ju d g e ’s order and d is
miss this appeal w ith costs.

B rodhukst , J . —-I entirely concur.

Appeal dismwsed.
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Before S i r  John Edge, Kt,, C k i\ f  Jusiloe, M r. Juslics Scrai^Jd, Mp, Jmiice Oldfield, 
M r. Jm iice Brodkurst and M r. Justice Tyrrell.

MUHAMMAD HUSAIN a n d  o th e r s  ( D e f e n d a n ts )  v. KHUSHALO
(PliAINTIFF).*'’

Appml-^Abatems')}t o f  suit— Suit io recover share o f  jo in i fam ih j property sold in 
execution o f decree—‘Death o f  plaintiff-respondent— Survival o f right to sue.

la  a  suit for the recovery of r  sliare of ancesfcral fam ily property wliitih iiad 
been S0I4. in execution of a iaoney*decree for a debt contracted by the plaratifliV 
g » n d fa tk e r, tlie plaintiff obtained a decree in th e  lower appellate CoUrl, fjom wlncli

Second: Appeal No, 1800 of 1885, from a decree o f  Barry, 32Bq,, P is r
tr ic t Judge of Aligarh, dated the 15th Ju n e , 1885, rfiversinsj a  decreo of 
Sami-ullah Eliaa, Subordinate Judge of A ligarh , dated the S&t# Jjincj 18S3.
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