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provision only expresses what is implied in every partnership agree.
met, namely, that the partners must contribute to payment of the
losses of the concern. I have never heard of an action being held

* maintainable between partuers upon an implied agreement that the
partuers are to contribute to the losses where dizsolution of partner-
ship is not claimed.

Under these circumstances I am of opinion that the plaintiff is
not entitled to an account, and therefore that this part of his claim
must be dismissed and the appeal allowed.

There is one other observation I bave to make regarding the
elaim as to the outs:anding loans to cultivators. 1t appears to me
that upon this point Mr. Conlan is in this difficulty. If he argues
that these Joans should be regarded as capital, then thatis what his
client agreed to provide, Lecause Kassa Mal had no money with
which to furnish capitat asappears by the agreement. If he argues

that they shonld be taken into the profit and loss account, it is .

obvious that thereis no Novemberin which there conld be taken an
account of profit and lossincluding them,

Tor these reasons I am of opinion that the action must be dis-
missed, and this appeal allowed with costs.

Brovrurst, J.~—I concaur.

Appeal allowed.

Before Mr. Justice Struight and Mr. Justi-e Tyrrell,
MUDAMMAD SAMI-UD-DIN (Drrennayr) v. MAN SINGH (Priinrirr). *

Mortgage— First and second moritgages— Second movtgugee nol made parly {o suit by
JSirst mortyagee for sule of morigaged property ~Effect of decree—Act IV of 1883
{Transfer of Property 4.t), s. 85— Notice,

Cersain itamoveable property was mortgaged in 1865 to A, in 1871 to @, and
in 1873 agajn to &. In 1888 the property was purchased by 31, the representa-
tive vf G, in exceution of & decree obtained in 1877 by G in a suit for sale brought
by him upon the mortgage of 1871 - Tothis suit and decree the morrgagee under
the deeds of 1865 and 1873 was not a party. In 1385 M sued the representatives
of H for redemption of the mortgage of 1865. Oneof the defeudants pleaded that
as hie was ‘a puisne incambrancer in the property in suit ‘at the time of the piain-
tif’s suitegaivst the mortgagors in 1877, he onght to have been wads a pa‘r.‘t;y’to
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4185t suit, and thug afforded “an opportunily of protecting his r.ights by payment
of the mortgageanoney.” He did not in the Court below ask ‘1':\ eXpress teima
to De allowed to redeem the plaintift’s mortgage, pbut he did so in nppealﬂ‘bo the
High Court.

Held, with reference to the terms of 8, 85 of the Transfer of Property Act,
that inasmuch as ihe defendanl was in posscssion of the mortgaged property ab
the time of the suib of 1877, and his mortgage was 8 registered instrument, ig
musk be presumed that the plaindiff had notice of its existence and should therefors
have made him a parly; and thab, under the eircuunstances, he showld be placed
in the same position as Le would have held it the daeree of 1877 had never been
passed.

Heid also that, although it would have been more regular bad the defendang
in the Court below asked in express teems o be allowed to redecm the plaintifY’s
mertzage end brought into Court what he alleged to bo due therennde®, or.
expreased his willingness go pay such amount as might he found to be dws on taking
accounts, yet, the defendant having pleaded that he onght fo have been afforded
ap opportunity of protecting his rights by payment of the prior mortgage-money,
the Courd should not be foo technieal in such a mattor,where the defendant bad
the wndoubted right now asserted by him, and whero the result of not recognizing
such right would be to extinguish his securiiy.

The Court therefore passed an order declaring the defendant entitlod to
retain possession of the property in sait, if within ninety days be paid into Cours
the amount of the plaintilf’s moréguge-debs, '?vith interest, otherwise the lower
Court’s decree for redemption on payment of ﬂxc emount due on the mortgage of
1865 wounld stand.

Turs was a suit for redemption of two usufructuary mortaages,
and was brought under the following eivcumstuncos :—1The property
to which the suit related was situnted in a villuge called Pulwa, and
was nsufructaarily mortgaged by two deeds, dated respoctively in
October and December, 1865, and excented by Sycd Iba Imam
and Byed Al Muhammad in favour of Muhammad Hidayat Khan
and Muhammad Sadr-ud-din Khan. On the 12th June, 1871,
the same mortgagors excented a mortgago of the same property
to Guj Bingh for Rs. 15,000 ; and in March and Junc, 1873, two
further mortgages of the same proporty in favour ef Muliammad
Hidayat Khan and Mubammad Sadr-ud-din Khan, the Lolders of

the mortgagesof October and December, 1865,  These deeds woro
duly registered.

On the 17th March, 1877, Lachhman Singh, son of Graj. Bingh,
having bronght a snit upon themortgage of 12th J une, 1871, against
the mortgazgors for the sale of the morfgaged property, obtained.
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a decree for the sale of the same. To this suit and decres the mort™
gagtes under the deeds of March and June, 1873, were not made
parties; Onthe 22nd Junne, 1883, the property was put up for
sale, and was purchased by Man Singh, the grandson of Gaj Singh.
In January, 1885, Man Singh brought the present suit against the
representatives of Muhammad Hidayat Khan and Mubawmmad
Sadr-ud-din Khan to redeem the two prior usufructuary mort-
gages of October and December, 1865. The mortgagees-defendants
set up as a defenca to the suit that the plaintiff wasliable to redeem
the two subsequent mortgage-bonds of March and Juue, 1873,
respectively. Oune of the defendants, Muhammad Sami-ud-diu, fur-
ther contended as follows :—

£ Aftot the execution of the dosuments of the 27th June and
the 25th March, 1873, the plaintiff brought a suit on his document
of the 12th June, 1871, and did not give an opportunity to the
defendant for protecting his rights and interests, and thus the
plaintiff has forfeited his prior right. If there be any such rule,
it wonld be contrary to therules of justice that the first mortgageo,

having & small demand against a property of large value, which -

was sufficient, not only for meeting the debt due under the first
mortgage, but also the debts due under the subsequent mortgage,
gshould, in satisfaction of his small demand, destroy the right of
subsequent mortgagees in their absence and withous their consent,
or giving them an opportunity of protecting their rights by pay-
ment of the prior mortgage money.”

The Court of first instance (Subordinate Judge of Mnyinpuri) :

did not-frame any issue with reference to this contention, nor
notice it in its judgment. It held that the plaintif was not Iiable
to redeem the mortgages of 1873, as he had purchased the property
in satisfaction of a prior incumbrance, and gave him a decree for

ledemptmg on payment of the amount due on the bonds of 1865.

The defendant Muhammad Sami—udldin appealed from this
decree to the High Court, his fourth ground of appeal being as /

follows s

“ That the present appellant is ready to pay off all the eharo-es
on the plopelty, prowded that he be allowed fo keep 1t in hlS
possessm.n as ib i is now.”’
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Mr. W. M. Colvin and Mr. Habilullal, for the appellant

The Hon. T, Conlan and Mr. Abdul Bajid, for the res"jponw
dent.

Sepataur and Tyurern, JJ.—The only plea relied upon by the
Tearned counscl in his argnment for the appellant is the fourth,
and his contention, to put it into clear torms, is that as the defen.
dant-appellant was a puisnoe incumbrancer in the village of P\ﬂwa,
now sought to bo redecmed Ly the plaintif-respondent, at the date
of the suit brought by the latter against the mortgagors in 1877,
and was not made a party thoreto, he ought by any doeree passed
in the present litigation to have resor ved to him the right to pay
off the plaintis charges and retain possession of the property,

Tt almost gnos withont saving that had the plaintiff desil'ed to
bind the defendant by proccedings in this suit of 1877, it wag
ineambent on him, if he had notive of the lattor’s mortgages, to
make him a party thereto ;and this principle, which is really not
disputed by the plaintiff’s learned counsel, has not enly been
recognized by all the Conrts in India in a long cowrse of rulings,
bat has now found expressionin s. 85 of tho Transfer of l”’roperty
Act. Not having dono so, the defendant stands in no bebter nor
worse position thun he would have stood had he been a party to
that suit, and his right as a puisne incumbrancer to pay off any
prior mortgage is untonched by the decroee of the | 7th March, 1877,
It was contended for the respondent that the defendant had not
in the Court below, either in his writton ‘statoment of dofence or
orally, expressed his willingness to redeem the plaintiff’s mortgage,
and that the sugrestion to that effeat has boen made for tho first

time in this Court. It is true that this matter does not appear to -

. have been pressed on the learned Subordinato Judge’s attention, for

no reference to it occars in the course of his ]udtrmvut s but wpon

examining the sixth paragraph of the written statemoent §F deforico,
the defendant undoubtedly did say that he ought to have beon afford-
ed an opporbunity of protecting his rights by payment of the prior.
mortgage-money. No doubt it would have been more rogular had

the defendant asked in terms to be allowed to redesm the x)lmnmlfq |
"mortgage, and brought into Court what he alleged Lo be . duer

) L L R, 6 Bom, 11, () LI R, 8 Bom, 168,
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under it, or expressed his willingness to pay such amount as might be
found to be due on taking the accounts; but we are not disposed
to be too technical in a matter of this Lmd, where the defondant
ias the undoubted right which he now asserts, and on which, if we
did not recognize such right, but upheld the decree of the Courd
Jbelow simpliciter, the effect of onr doing so would be to extingnish
his secarity. We think that, under the circumstances, the defen-
dant should he placed in the same position he would havoe held if
the deeree of the 17th March, 1877, had never been passed : for,
looking to the facts that he was in possession of the villago of
Palwa at ths time of the suit, and that his mortgages were regis-

=Y

tered ingtruments, it must be presumed that the plaintiff had notice

of their existenco, and should therefore have made him a party
thereto.

The appeal is decreed to this extent, and the decvee of the Subor~
dinate Judge will be so far modified that the defendant will e
declared entitled to retain possession of mauza Pulwa, if within
nivety days from the date of our deereo he pays into this Court
the amount of the plaintiff-respondent’s mortgage-debs, witl
interest, otlerwise the decree as p‘xswd by the Subordinate Judge
will stand.

The costs of the pluintiff—respon(ient throughout will bo paid
by the defendant-appellant.
: Decree modijied.

Before Mr. J ustice Oldfield and Mr. Justice Brodhurst.

BALDEO sxp oxuers (DEFsNpANTS) 0. GULA EUAR ( PLAINTIFF).

SBuit in formé pauperis—Applicution for permission o sue-as a pauper—Rejection of
' application on the ground that it hud been withdra wa - Civil Procedure (,ozle,
s, 2" Decree-— Appeal. ’

Hellsthat an order rejecliog an application for permission to sue a5 & pauper,
aod steiking the ease off the Court’s file, on the ground. that the applicant had
previously wuhdmwn the application and entered into a new eoniract with the
defendnuts; was & © decree’” within the meaning of s, 2 of the Civil Procedure
Code, and appealahle as such,

Tug appellant in this case, Musammat Gula Kuar, made’ an

qppheatmn to the Snbordinate Judge of menpme for ’perrnwsmn

* Tirst Appeal No, 181 of 1886, from an order of W. Blennerhwnset, ESQ.,
sttrlct. Judge of (mwnpme, di“ud the 7th August, 1886,
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