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Befora Sir John Edge, Kt., Chicf Justice, and Mr. Justice Brodhurst.
KASSA MAT, (Dersxpanty v. GOPL (Pramwrier).*
I’urtnerslu‘p-—-—ﬂxrtners—Account'ing—-Suit by partner o recover from co-pariner siarg

. of losses and advances.

Tt ia only in exceptional eased that a suit ean be hrotght by one partner
against avother, which iuvelves the taking of partncrship aceouats prior to dis-
solution.

A suit wag brought by the widow of & partner in an indign concern ngaingt
her deceased husband’s co-partaef in respeet of dertain dlleged Tnuses of Lhe con-
cern, and to reeover a moiely of moreys expended by her hushand in advances
made to indige cultivators on behulf of the partnership. At the time when the
suit was brought, the partnership had not been dissolved.

/eid that, the partnership not having been disselved, the plaintilf was not
eatitied to an account, and the suit must thevefore fuil.  Brown v. Tupscoit (1) and
Helne v, Smith (2) disttoguished.

Trg plaintiff in this case was one Musammat Gopi, tho widow of
ono Nanak Chand, who, on the 4th July, 1881, had entered into part-
nership with one Kassa Mal in respect of an indigo factory. The
material portion of the deed of partnership was as follows : —

“The factory business shall be carried on in partnership, and
we shall share equally in the profit and loss. As I, Kassa Mal,
have no means to expend money on account of my share, [ execute
this deed of partnership, and agree that Nanak Chand shall in
future lay out his moriey in respect of tho factory ; that the indige
cakes shall remain in she possession of Nauak Chand when ready ;
that Nanak Chand shall have power to sell the indigo either in this
district or in Calcutta, or elsewhere as ho pleases; that ho shall
have power to deduct the amount spent by him, with interest at
10 aunas per cent. per wensowy, from the amount of the prico of
the half share ; that he shall pay the surplus of the profits of my
share to me, it there is auy surplus, aud take the loss to the extent
of my share from me; that he shall manage the Tactory and
employ servants according to his will and choicos that if an’y share-
holder wishes to sell his share, then he shull not soll it to any
stranger, if another sharer purchases it for proper. price ; that he
shall keep accounts of the expenses, the price, and of other expens

. "Becond Anpeal No, 1423 of 1835, from » deeree of €. J. D
trict Judge of Futehgarh, duted the 17th November, 1885, affiming & d-eree of .
Lisl Chieda Lal, Subordinate Judge of Farukhabwd, dated the 8(h"June, 1885,

(1) 6 M, and W,, 119, (%) 7 Bing., 709,
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ses in each year, and the account of loss and profit shall be made 1886
ac¢sording to it ; that this deed of partnership shall remain with Kasss Max
L 7
wnulk Chand; that if there arises ill-feeling on account of partner- o
OPIL.

ship between us, and 1 and the said Lala wish to separate the
shares, then the separation will be effected in the month of Novem-
ber, and no separation shall be effscted after the month of Novem-
ber.”

The present suit was brought by Musammat Gopi in January,
1885, against Wassa Mal for a sam of Rs. 3,900-11-9, wkhich
represented one-half of the alleged losses of the partnership con-
cern, and one-half of moneys advanced by Nauak Chand to indigo

» cultwators on behalf of the partnership,

The Courﬁ of first instance (Subordinate Judge of Farukha-
bad) gave the plaintiff a decree for Rs. 2,508-0-104, being
Rs, 1,738-9-7% in respect of losses of the partnership concern, and
Rs. 1,069-7-3 in respect of advances made by Nanak Chand to
cultivators. On appeal by the defendant, the District Judge of
Farnkhabad affirmed the Subordinate Judge’s decree.

The defendant presented a second appeal to the High Court.
It was contended on his behalf that the suit as brought would not
lie.

Mr. G. E. A. Ross and the Hon. Pandit Ajudhia Nath, for
the appellant.

The Hon. T. Conlen and Babu Jogindro Nath Chaudhri, for
the respondent. -

Epge, C.J.~In this case the plaintiff, who is the widow of one
Nanak Chand, sued the defendant in respect of certain alleged
losses of a partnership eoncern, and to recover a moiety of moneys
expended in advances made to indigo cultivators by Nanak Chand
on behalf of ,the partnership. Now, it is only under exceptional
circamstances that partners can bring such actions against their
co-partners, except when the action is for a dissolution of partner=

. ship, in which case they may claim an account and payment over
of moneys that may be found to be due to them on the account
being 4aken. So far as Tam aware, actions between pariners, whwh X

~ involve the.taking of partnership accounts prior to dissolution, : are -

Almost unheard of. ‘
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 Qur attention has been directed by Mr. Conlan to two cases, the
first of which is Brown v. Tapscots (1). I have not seen the repert
of that case, but it is cited in Lindley on Parinership, vel, ii., p.
918. In that case “several porsons agreed to share the pyofits
arising from ranning a steamer botwoen London and Ramsgate.
One of them was to charter and have the management of the
boat, and each agreed to pay £10 por cent. on the amonnt of his”
suhseription, and such further instalments, in proportion to their
respective subseriptions, as might be nocossary if the earnings of
the boat were not sufficient to defray her expenses, which, in fact,
they were not. The partner to whom the management of the boat
was entrusted paid all the expenses incurred by running her, #nd
sued one of his co-partners for the share which he ought to have
contributed towards paying such esponses. 'The plaintiff obtained
a verdict, and the Cuurt refused bo disturb it, although the Cowrt
was of apinion that the plaintiff and the defendant wero partners:
for it considered that an action would clearly lic on the promiso
by the defendant to contribute to a common fund for dofraying
the expenses of the boat.” Inthat case there was a apecific agrec-
ment that if the earnings were not sufficient to cover tho expenses,
each partner should provide tho necessary funds in definite propor-
tionate shares. Also there was appointed as manager a person who
sued really for money expended by him as the agent of his co-
partners. It was held that an action lay for breach of the promise
to provide contributions. With regard to that case, it is not
necessary for me to say more than that, in my opinion, the prin-
ciple of it does not apply to the present case. The suit there wag
for breach of an undertaking to provide definite funds for t.he
carrying on of the partnership,

The second case reforred to by Mr. Conlan was Helme v. Smith
(2) where it was held that a part owner and mammmw owner of a
ship, who, as ship’s husband, had incurred the expense of tho out-
fit of the ship for several voyages, could maintain an action agninst’
his co-owner for a proportionato contribution due to him in respect
of the management of the vossel. I do not think that casos relat-

“ing to the mauaging owners of a ship have any bearing on the

qucsbxoa whether one. partner is competent to sue another. The
()6 M.ond W, 178, (2)7 Bing, 709,
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part owners of a ship are not, properly speaking, partners at all,
Thiey ave partners only in the semse that they have certain
utidivided shares in a specific chattel. It may or may not be that
they .are partners guoad a particular adventure swhich the ship
undertakes upon a particular voyage, and as such liable to the

public. This would depend upon the facts in each case; but it has
hever been suggested, so far as I am aware, that a part owner,
who is also the managing owner, could not maintain an action for
contribution in respect of the money necessarily expended by him

as such managing owner. Ie is the person appointed by the co-

owners to have the management for the benefit of all congerned.
Under these circumstances I am of opinion that the cases which I
have referred to do not apply.

Mr. Conlar has asked us to put upon this contract a construe-
tion which, in my opinion, it does not bear. He says that the
contract, dated the 4th July, 1881, was one by which, so long as
this business continued, there were fto be dsfinite partnerships
between those persons ouly for the period ending at each November,
In other words, that thers was to be a partnership for one year
certain—so far I agree with bim-—and at the end of that year
another partnership ending at the next November, and again
another ending at the November following. He has asked'us to
regard this action in this way, so as to avoid the diffieulty he would
have in contending that his client can bring this action for an
account, and recover a share of the losses and expenses without
asking for a dissolution, because his contention is that in each year
thero has been an actual dissolution of partnership. This appears
to me to be a most violent construction to put upen the agreement,
and one to which the agresment, upon the face of it, is diametric-
ally opposed. It is true that it is provided that there is to be a
contract of parptnership for a year certam, but the contract was nof

to be detexmmed at the end of the year unless the partners then
wished to separate their shaves ; so that the partnership was only one

which could be determined in any November upon the parties then
agreeing to a dmsolutmn It comes to this, that the parties agree

there slwall be no dissolution before November year, and if in tb‘a "
fature any dissolution]is desired, it shall take place only in the |

Wovember of the year.
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T therefore place a difforent construetion upon the contract from
that contended for by Mr. Conlan. Thelearned connsel then saiys,
it is peculiar that under this contraet his client should have to pro-
vide tho whola of the working capitul.  The explanation of this
appears to me to bethat this property helonged to Kassa Mal, who was
owner of the concern, whatever it was worth, and it was agroed that
Nanak Chaud should become a parbner, and be entitled to a moiety
of the assots at the two of starting the purtnership. Then Mr. Conlan
says the case is an oxeeptional one, hocause Nanak Chand was to
have all tho indigo and the management of the business. I think
that this is not by any means an oxeeptional state of things, bub
one to be expocted in casos where one partner has no intorest extvept,
a shave in the oviginal plant 5 and that it is only natural that the
man who is to provide the working eapital shonld koep in his own
hands the power of making tho contracts out of which profit or
loss to the concern may ariso.  This is what it was agreed Nanak
Chand might do. Then Mr. Conlun argues that the words © and
take the Joss to tho extent of my share from me’ amount to a
covenant, on behalf of Kassa Mal, to pay at the poriodical
getrloments his amount of the loss, I do not think that the
words mean this. In tho first pluce, I do mot think that the
part of the agreement providing for the taking of the account was
intended to be read ag providing for the taking of the accounty for
the puarpose of Kuassa Mal paying up any losses which might then
ho ascertainad. The stipulation is of a kind which is usual in
partnership contracts, namely, that accounts are to be taken perind-
ically, and that these accountsare to form the basis of the profit
and loss account between the partuers themsolves. That is all that
wns meant by this provision in the contract before ns. Again,
Mr. Conlun contendod that the words ¢ take the loss to the extent
of my share from mo ™ mean that Kassa Mal was to pay over in
such circumstances that an action might be brought during the
pendency of the partnership for any loss. & do not agreo with this,
I think the words mean this : One man was to provide the capital
of the concern. By way of extra procaution hie thought it should
be made apparent that if tho expenses exceeded the profits, he
Fh"“ld ‘_mt bear the whole loss, and when an wltimate scttlements
‘Was arrived at these expenses shonld be taken into account. The
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provision only expresses what is implied in every partnership agree.
met, namely, that the partners must contribute to payment of the
losses of the concern. I have never heard of an action being held

* maintainable between partuers upon an implied agreement that the
partuers are to contribute to the losses where dizsolution of partner-
ship is not claimed.

Under these circumstances I am of opinion that the plaintiff is
not entitled to an account, and therefore that this part of his claim
must be dismissed and the appeal allowed.

There is one other observation I bave to make regarding the
elaim as to the outs:anding loans to cultivators. 1t appears to me
that upon this point Mr. Conlan is in this difficulty. If he argues
that these Joans should be regarded as capital, then thatis what his
client agreed to provide, Lecause Kassa Mal had no money with
which to furnish capitat asappears by the agreement. If he argues

that they shonld be taken into the profit and loss account, it is .

obvious that thereis no Novemberin which there conld be taken an
account of profit and lossincluding them,

Tor these reasons I am of opinion that the action must be dis-
missed, and this appeal allowed with costs.

Brovrurst, J.~—I concaur.

Appeal allowed.

Before Mr. Justice Struight and Mr. Justi-e Tyrrell,
MUDAMMAD SAMI-UD-DIN (Drrennayr) v. MAN SINGH (Priinrirr). *

Mortgage— First and second moritgages— Second movtgugee nol made parly {o suit by
JSirst mortyagee for sule of morigaged property ~Effect of decree—Act IV of 1883
{Transfer of Property 4.t), s. 85— Notice,

Cersain itamoveable property was mortgaged in 1865 to A, in 1871 to @, and
in 1873 agajn to &. In 1888 the property was purchased by 31, the representa-
tive vf G, in exceution of & decree obtained in 1877 by G in a suit for sale brought
by him upon the mortgage of 1871 - Tothis suit and decree the morrgagee under
the deeds of 1865 and 1873 was not a party. In 1385 M sued the representatives
of H for redemption of the mortgage of 1865. Oneof the defeudants pleaded that
as hie was ‘a puisne incambrancer in the property in suit ‘at the time of the piain-
tif’s suitegaivst the mortgagors in 1877, he onght to have been wads a pa‘r.‘t;y’to
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* Birst Appeal No. 197 of 1885, from a decree of Muulvi Mubiammad Abdal

Rasit Kilan, Subordinate Judge of Mainpuri, dated the §th June, 1880,



