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1886 (Jalciitta Conrt, and a caso arose tlierG-—Jiavra/o Singh  v,
K,vm-.AT l l u i  ( 0 — be For e  t l io  D i v i s i o n  B duoIi, a n d  a f t e r -

” • w a r d s  b e f o r e  t h e  Oourfc i n  a n p o a l ,  i n  r o f o r e n c o  to  t h e  n u m b e r ' o f  
H aknam  Das, , . , . _  , i , i . t  ,

clays 'witinn winch an appeal woulil ba m  tune. in. that c;ise it
w a s  n e v e r  s u g g e s t e d  t l ia t  t l ie  O ii louf .ta  H i g h  ( J o u r t h a d  n o  p o w e r  to

make the rule applied there. A gain, in  1879, Fazal Muhaniniad
V. P Jin l K nar  (2 ), th o  F u l l  B e n c h  o f  thir^ O ourt ,  h a d  to  e o n s id o i '

w l ia t  w a s  t l i 0 p e r i o d  o f  l i s n i t a t i o u  w h i c h  s h o u l d  b e  c o n i j m t o d

a c c o r d i n g  to  t h i s  rah^, a n d  i n  t h a t  c a s e  ah^o i t  w a s  n e v e r  s n g g o s t e d

t h a t  t h e  r u l e  w a s  i f i i r a  virc'.s'. N o  s u c h  q u o s i i o n  w a s  raiHcd, a n d

iiiider the circanistances, although the nltiinato origin of the rule
cannot be traced, we m ust assume that it had a legal origin^ *and«
w a s  n o t  u l t r a  v i r e s  o f  t h o  G o i ir t .  T h o  n p p u a l  m u s t  b o  ' d i s m i s s e d

’■̂ vith c o s t s .

S t r a i g h t , O l d f j e l Dj B rvO D nansT ,  a n d  T st r r s l l , J J « ,  c o n c n r r e d .

Appeal dismissed.

18SG 
N o v i m h u r  25.

APPELLATE CIYIL.

Befcre Jnstice OldJivU awl M r, J'usUco Tijn'dl„

BALDPX) (P la .in tii! 'f) v . B K M IL L ill  BEG..VM and  oi'iusiiia (DiUMsNi-sATNS).*

A p p ea l— o f  defen lant-rcfqwnflent— C iv i l  Procedure  Code,  us. 3(iS, fi82— .-Jfi! X  V
o f  1877 {L im U ai ion ) ,  sc/u ii, N o .  ,171B.

A rt. 171K, sell, i! of the Lim itation A ct (X V  of 1877), nppIioH so airpliea- 
lioiiH tu have tbo represeuUitivo ■ of ii diiceaaed defuudaui-rei^pomloat iu;ide a 
res|ioiulent.

T ins was a second a])peal from a deoreo of the ’District Judge 
of A ligarh, aifirming a decree of tho Subordinate tludge disniis-- 
sing the plaintifF-appelhmt’s suit. W hile tho aj)poal was pending 
the respondent died, and, upon tlie apj)lica,tion of tho up])el!ant, the 
representatives of the deceased, na ine lj. Ids widow and iniaur chil­
dren, were made respondents in hisplaco, This application was not 
made until after sixty days from the date of tho respondent’s death.

A t the hearing of the appeal a prelim inary  ohjection was 
taken on behalf of the responslents, th a t the appelliiut’s application 
to have them substituted for the deceased as hia represenfcativs had

, Second Appeal No. 1507 of. 18S5, from a <lcc4’e0,of' W, R . BarryJ' Ifeq,, D!a. 
trie t .hitlge of Aligarti, dated the 20ih May, 1885. confirming a dporeu of M aulTl' 
Sauii-allak Eliaiij Subardmafce Jttdge o£ AUgailv, dated  lilts 25ih A pril, 183g, , ■:

■ Cl) 5 B. t*.-R., '47v- ■ . - ,.(2) 'I„L, ,B,, 2 All. 193,, •
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not been made witliin the time prescribed for such applications by 
art. 171 Bj sch, ii of the Limitation Act, and th a t the appeal should 
therefore be dism issed.

M r. C. Dillon^ foi* the appellant.

B'lunshi E a n u m m  Prasad and Mir Zahur Husain, for the res- 
pondents.

In  aiipport of the preliminary objection reference was ina.de. 
to the judgm ent of Mahmooil, J ,, in I^arain D,as r. La jja  Ham  
(1), and it was contended that as art, 171B of the Limitation A ct 
referred to applications “ under s. 0 6 8 ” of the Ciril Procedure Code, 
i ‘ to'liave the representative of a dqceased defendant made a defend- 
ant, ” an(J s. 582 of the Code provided that iu C hapter X X I the 
word “ defendant ”  should he held, as far as m a7  be, to include 
a responden'i, the period of lim itation prescribed by art. IT lB j 
m ust be regarded as applications to have the rep re­
sentative of a deceased respondent added as respondentia his place.

F o r the appellant it was contended that the scope of art. 171B 
■was limited to applications for making the representatives of a 
deceased defendant a defendaai;, and lhat the article did not refer 
to the substitution of a deceased respondent’s representatives. 
The ca.ses of Lakshmi v. S r i U m i (2) and Udit Narain Singh v, 
I'Jari Ganri Prasad  (3) were cited ; and it was contended that the 
only provision of the Limitation Aot which applied to the ease was 
art. 178 of sch. ii.

O l d f i e l d ,  J , —"We must give effect to the prelim inary objec­
tion of tlie defendants-respoudents, and hold th a t the application , 
for substituting the nam es of the respondents was barred by art. 
17IB  of the Limitation A o t That article refers to apph'catious 
under s. 36 8 'of the Civil Procedure Code,, to have the reprosenta- 
ti'ce of a”-^ece;-?sed defendant made a defendant, and the time runs 
from the date of death. , I n  the case before us the respondent whc> 
died is the defendant, and I  th ink the article referred to ap{dies ini 
l i is  c a p a c i ty  of defendant. On this ground 1 w ould dismiss this 
appeal with costs under s. 363 of the Civil P rocedure Code.

, TybI blL; concur. , , ,
,, , ,

'■ (3) I. L. s . ,  u  m e ,  m , r :
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