
m em oranda? I  cauiiot tliink it vfas intended tlmt entries m id e  ^=35

aisnply to serve as iiiemorauda should , be treated as falling w ithia 
s?17  ot the Act, and reqiiring regi strati on before being used in 
evidence. How, in such a case, is the mortga,gorj whose in terest it Basa Miu 
m ight be to put Bucb entries in  evidence, to g e t the custody of the 
m ortgagee’s books in. order to have the ent-’ies Ee^

'probably  would not evea liQow of sntL eau-ies until he cbiaiaed 
diseovery in an action. These iudorsements are notj in my 
opinion, within tlie four corners of s. 17, and therefore cannot be 
objected to on the ground that registration wo.s necessary befoi'e 
they could be adm itted in evidence.

' ' ’’*0StraighTj J .™  I  cannot say I  am altogether w ithout doubt in 
regard  to the question put by this reference and to what the 
ansY?er to it should be. B ut as it has been very fully threshed out ia  
the course of the arguments, and as the rest of tlie Court are quite 
clear upon the point, no useful purpose vrould be served by my 
delaying a reply to the referencej ia  order to eoable me further 
to consider the m atter.

O l d f ie l d , J . — I  concur w ith the learned Chief Justice in  hold­
in g  th a t the indorsements referred to are not siicli as required to 
be reg istered , ia  order to make tlieni adaiissible in  evidence.

B r o d h u e s t ,  J .— I  concur with tlia  learned  C hief Justice  in the 
answer he has given to this reference.

T yerell , J .— I am of the same opinion as the learned Chief 
Justice.
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B e f o r e  S i r  J o h n  Edge ,  K t . f  C h ie f  Just ice ,  M r .  J u s t i c e  S tra igh t ,  Mr. J  usticc O lJ fw ld ,  0^
, M r. Justice Brodhursti cind Mfr, Justiae Tyrrell, .

S A U B x i T  R 'A M  ( D e 1'EN0a n t )  s .  H A E N A M  D A S  ( P lA in t ip i? ) . ’*'

,A p p e a l ’m d e r  s ? 1 0 . L e t t e r s P a t e r d ~ L m i t a t i o n ~ - E u k s  r f  prncUce o f  H ig h  C m r t .

. I t  must be assumed tliat Rule I  of t h e  of Prfw^fica adopted b j the
Higli Court for the NortU-Western P iw in c fs  o u t k e 2 1 a t  Ma\% lS73j  regarding 
tlie adnaissioii ot appeals under s. 10 o£ the Lettevs P atent/’ Vviiich provides thilfe 
such appeals must be presented to the AssisUuit Registrar witliin nmety daj ŝ of 
the judgment appealed frum, bad. a legal origin^ and was uQi. ultra vires p£ the 
Courfc.

’* A.,ppeal No. 2 of 188S under s.



1B86 Jfarrak Singh v. Tzitsi Ham Sahu (1) iind Fazol 3£nhammad r . Fhul Kuar
’—  -------- ----   (2), I’oterveil to.

NAun\T Ram plaintiff in tills case^ lla rn a m  Das, sued for a rlecLiraiion
Harnj»m Das. j.|̂ Q transfer of a cleoreo by tlie dofondanfcs 1 and 2 to him, was

valid, and that he was entifclod to exceak) the decree. The Goiirfc 
of firsfi instance (Subordinate eTudgo of Bareilly) gave a decree in 
ncGordance wirti this prayer. J 'rom  this decree om-j of the defGn- 
daiits, Naubat. 11am, aminoVj under tlio guardianship of one Dbarain 
Das, appealed to the H igh  Ooitrb on a court.-fee of Rs. 10. Upon 
the memorandum of appeal the Ileg istrar, as taxing officer, passed 
the following order, dated the 29th Jan u a ry , 1S8()

“ The decree in respect of which the transfer was made w n slo r'' 
Es. 20,000, and there oan be no doubt that the prayer ambuutvS to 
a claim for a docroe involving consequential re lie f ; such rolief as 
prayed being the execution of the transferred  decree. This relief 
was valued in the lower Court by the plaintiff at Rs. 20,000, and 
court-fees were paid on th a t am ount, and the defendants, who now 
appeal against this consequential relief, m ust pay a similar am ount 
in  this C o u rt They have paid only Rs. 10, and m ust make good 
the difference (Rs. 765) witJiin one m onth,”

On the 13th March, 1886, an order was passed by Brodhurst, J . ,  
concurring in the opinion expressed by the R egistrar, and alloiving 
one m onth to make good the deiicieacy. On the 17th April, 188(]j 
Brodhurst, J ., passed the following order -

The deficiency not having beea made good up to this duto 
the appeal is rejected.”

On the 26i,h May the appellant filed an application for a certifi­
cate under s. 600 of the Civil Procedure Code that the case was 
a fit one for ajipeal to H er Majesty in Oounoil. On the S4th Ju n e  
the appiicatioii came for hearing before B rodhurst, J ., who, 
©bsorving that the appellant could appeal from the judgm ent of 
the 17tk April to the Full Bench, under a. 10 of tho Letter?? 
Patent, passed an order gran ting  a req u est inade by the appellant’s 
pleader for leave to w ithdraw  tho application.

 ̂On the 29th Ju ly  the appellant filed Ms appeal under 10 o f  
the Letters P aten t from the judgm eat of tho 17th April to tho

'(1) S B. L. B*, 47. (S) L L. A l l  192.
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H aubat Ram
V .

Haksasi Bab.

Pi^ll Bencl). The following report was m ade by fclie office tjpon 1836 
the m emorandum of appeal :—

As regards lim itation, I  beg to subm it tha t i f  ealculation is 
m ade'from  the date of the rejection of the appeal, this appeal, 
which has been filed after 102 days, is beyond dma. If, under s. 14 
of the Lim itation Act, the appellant be allowed 29 days’ dedacfcion, 
during which time he was prosecatin^ his application for leave to 
appeal to the P rivy  Oouucil, this appeal will be in time.”

On the 4 th  A ugust the appeal was admitted by fSfcraighfc, J . ,  
subject to any  objection tha t m ight be taken at the hearing.

'^h e  appeal came on for hearing before the F a ll Bench on the 
20tli November.

La]a Johhu L a i, for the appellant.

P an d it Sundar Lai, for the respondent.

A  prelim inary objection was taken on behalf of the respondent 
that the appeal had been preferred beyond the period allowed by 
Rule I of the “ Rules of Practice adopted by the H igh Court for 
the N orth-W estern Provinces on the 2 1 st May, 1873, regarding the 
admission of appeals under s. 10 of the L etters P aten t.” — (“ Appeals 
to the H igh  Court under s, 10 of the  Letters Paten t shall be 
presented to the A ssistant R egistrar within ninety  days after 
the date »of the judgm ent appealed from , unless the Court in 
its discretion, on good cause shown, shall g ran t fu rther time.”)

In reply to this objection it  was contended on behalf of the 
appellant that the above R ale  'vvas ultra vires of the Court, which 
had no power to frame rules of limitation as to the filing of appeals, 
and tha t the hearing of the appeal was therefore no t barred by the 
ro le.'

, E dgSj C,Js— A  prelim inary ohjeofcion to the  hearing of this 
appeal has been taken by Pandit Sundar Lal^ and we are of opinion 
tha t i t  m ust prevail. The objection is, th a t the appeal has not 
been filed within the period of n inety  days required by the rule o£ 
this C o u rt Ho reason has been shown why the rule in  question, 
should hT)t be construed strzctlyj but it has been suggested that 
the rule is ultra vires of the Court. How th is Oourtj in fraim ng 
the rule ia^uestlo E j appears fco^haye folIowQ^i' th(?:/practice of;:ihd;„
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1886 (Jalciitta Conrt, and a caso arose tlierG-—Jiavra/o Singh  v,
K,vm-.AT l l u i  ( 0 — be For e  t l io  D i v i s i o n  B duoIi, a n d  a f t e r -

” • w a r d s  b e f o r e  t h e  Oourfc i n  a n p o a l ,  i n  r o f o r e n c o  to  t h e  n u m b e r ' o f  
H aknam  Das, , . , . _  , i , i . t  ,

clays 'witinn winch an appeal woulil ba m  tune. in. that c;ise it
w a s  n e v e r  s u g g e s t e d  t l ia t  t l ie  O ii louf .ta  H i g h  ( J o u r t h a d  n o  p o w e r  to

make the rule applied there. A gain, in  1879, Fazal Muhaniniad
V. P Jin l K nar  (2 ), th o  F u l l  B e n c h  o f  thir^ O ourt ,  h a d  to  e o n s id o i '

w l ia t  w a s  t l i 0 p e r i o d  o f  l i s n i t a t i o u  w h i c h  s h o u l d  b e  c o n i j m t o d

a c c o r d i n g  to  t h i s  rah^, a n d  i n  t h a t  c a s e  ah^o i t  w a s  n e v e r  s n g g o s t e d

t h a t  t h e  r u l e  w a s  i f i i r a  virc'.s'. N o  s u c h  q u o s i i o n  w a s  raiHcd, a n d

iiiider the circanistances, although the nltiinato origin of the rule
cannot be traced, we m ust assume that it had a legal origin^ *and«
w a s  n o t  u l t r a  v i r e s  o f  t h o  G o i ir t .  T h o  n p p u a l  m u s t  b o  ' d i s m i s s e d

’■̂ vith c o s t s .

S t r a i g h t , O l d f j e l Dj B rvO D nansT ,  a n d  T st r r s l l , J J « ,  c o n c n r r e d .

Appeal dismissed.

18SG 
N o v i m h u r  25.

APPELLATE CIYIL.

Befcre Jnstice OldJivU awl M r, J'usUco Tijn'dl„

BALDPX) (P la .in tii! 'f) v . B K M IL L ill  BEG..VM and  oi'iusiiia (DiUMsNi-sATNS).*

A p p ea l— o f  defen lant-rcfqwnflent— C iv i l  Procedure  Code,  us. 3(iS, fi82— .-Jfi! X  V
o f  1877 {L im U ai ion ) ,  sc/u ii, N o .  ,171B.

A rt. 171K, sell, i! of the Lim itation A ct (X V  of 1877), nppIioH so airpliea- 
lioiiH tu have tbo represeuUitivo ■ of ii diiceaaed defuudaui-rei^pomloat iu;ide a 
res|ioiulent.

T ins was a second a])peal from a deoreo of the ’District Judge 
of A ligarh, aifirming a decree of tho Subordinate tludge disniis-- 
sing the plaintifF-appelhmt’s suit. W hile tho aj)poal was pending 
the respondent died, and, upon tlie apj)lica,tion of tho up])el!ant, the 
representatives of the deceased, na ine lj. Ids widow and iniaur chil­
dren, were made respondents in hisplaco, This application was not 
made until after sixty days from the date of tho respondent’s death.

A t the hearing of the appeal a prelim inary  ohjection was 
taken on behalf of the responslents, th a t the appelliiut’s application 
to have them substituted for the deceased as hia represenfcativs had

, Second Appeal No. 1507 of. 18S5, from a <lcc4’e0,of' W, R . BarryJ' Ifeq,, D!a. 
trie t .hitlge of Aligarti, dated the 20ih May, 1885. confirming a dporeu of M aulTl' 
Sauii-allak Eliaiij Subardmafce Jttdge o£ AUgailv, dated  lilts 25ih A pril, 183g, , ■:

■ Cl) 5 B. t*.-R., '47v- ■ . - ,.(2) 'I„L, ,B,, 2 All. 193,, •


