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SrratcHt, J—The only point put forward as the substanmital
question of law invelved, which would entitle the petitioner to
appeal to Her Majesty in Council, is that takeu by the first ground
of the memorandam of appeal. 1 am of opinon that, rales having
been fromed under the Civil B Procedure Code in that behalf, this
Court’s judgments are not governed by s. 574 of the Civil Proce-
Care Code, bat by these rules, and thercfore I do not think the
cbjection relied on by the patitioner raises any substantial question
of law, The application mnst be refused with cozte. _

OrorieLp, J.—1 entirely concur in ¢he opinion of the learned
Chief Justice.

BrorpHusgt, J.—I concur with the learned Chief Justice that
there is no ground for granting the application for leave to appeal
to Hoer Majesty in Council, and I would refuse the certificate, and
dismiss the petition with costs.

TyrrELL, d.—1 concur.

APPELLATE CLVIL.

Before Sir John Edge, K., Chicf Justice, and My, Justice Tyrrell,
BUAGWAN SAHAIL (Derpxoaxt) v. BHAGWAN DIN Axp orEzRs
(Puaintreps)®
Horigege—Sale of morigagee's righis and iuterests jfor the recovery of arrears

of revenue—=Suii for vedemption—det XV of 1877 (Limilalion Act), sch. ii,

Na. 134 Regulation XTI of 1822, 5. 29— Regulation X VII of 1808.

It wag not intended that property which would pass on the sale by a mort-
gagee of his interest should come within the scope of art. 184, schedule ii of the
Limitation Act {XV of 1877). That article was iniended to protect, after the
expiration of twelve years from the date of a purchase, a person who; happening
to purchase from a racrigagee, had reasonable grounds for believing; and did believe,
that his vendor kad the power to convey and was conveying io him apn absolute

interest, an.d not merely the intevest.of & mortgagee. Radanath Duss v. Gisborne -

and; Co, (1), Fiarey Lal-v. Saliga (z,), and Ewwmal Singh v. Butsl Futima (3),
referred to. .

Contemporaneously with the execution of a registered deed of saie of zamins

daxi property in 1835 for Rs. 4,000, thé vendee esecuted a déed in favour of the- .

* First Appeal No. 177 of 1835, froma deoree of Syed Farid-und- dmAhma.d,

Suﬁaord‘mat‘ ‘Judge of Cawnpore, dated the 2nd August, 1885,

W Moo L &% (2) I L R.2 AlL 304
(3) I I R., 2 All, 460.
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f*£«Jors, which also was registered, and by %vhich he agreed that if within ten years
the vendors should pay Ks. 4,000 in a lump sura without interest, he would accept
the same and cancel the sale, and that ho should be in possession during th«fc
period. This transaction admittedly a'moanted to a mortgage by oonditioaal
sale.  The mortgagee remained in possession, and his nama was cnte*Hd as
that of proprietor in the CoHector’s register, in which no allusion was rands
to Bmortgage. In 184U his rights in this property were sold by auction for
arrears of Government revenue due by him on account of other land, ai<d apparently
no notice was given by any one at or prior to the sale that it was the
mortgagee’s interest only which was about to be or was being sold. The
property was purchased for Rs. 3,000 by S, who took possession, and in 1815
sold it for Ub. 3,000 to T, who tools possession and in 1847 sold it for the saiiie
sum to C. On the occasion or each transfer, the name of the transferee was
entered in the Collector’s register as that of proprietor. No application for
foreclosure was made at any time. In 1885, the represontatifes of the mort-
gagors brought a suit against the representative of C .for redemptftin of the
mortgage, and for mesne profita. The defendant pleaded (i) that the suit was
barred by limilaiion under art. 134, sch. ii, of Act XV of 1877, (ii) that the
several transferees were innocent purchasers for valuable cousideration with-
out notice, who had purchaied in each case from the person who was, with
tho consent, express or implied, of the persons for the time being interested tha
ostensible owner, and had in each case, prior to the purchase, taken reasonable

care to ascertain that the transferor had power to make the transfer, and had
acted in good laith.

Held that art. 134 of the Limitation Act did not apply to the case, inasmuch
as that article referred only to persona purchasing what was defacto a mortgage,
having reasonable grounds for the belief, and believing that it was an absolute
title ; and that, having regard to s. 29 of Begul ition XI of 1822, to the presumption
that the several transferees knew the law aud made inquiries as to ihe interest they
mere purchajing:, and examined the register iu which the deed constituting the
transaction of 1835 a mortgage was registered, and also having regard to the fact
that Rs, 3,000 only were paid as purchase-nioney in each case, and to the circum-
stance that it was doubtful whether a purchaser at a formal auction-sale such as
that in question could be said to have purchased without notice an absolute interest
frtm ihe mortgagee, it must be inferred that the transferees knew, or might, or
ought to have known, unless they wilfully abstained from inquiry, that the inlerest
which they respectively were purchasing was merely that of a mortgagee.

Sobhag Chand Gutab Cliand v. Bhai Chand (1) referred to.

Held that as by Kegulation XV11 of 1806 mortgagors in such a case as the

present were entitled to redeem within sixty years, the plaintiffs were entitled
to a decree for redemption.

The facts of this case are stated in the judgment of the Court.

The Hon. T. conlan, Mr. Ilabihullah, and the Hon, Pandit-
Jjudlda Nath, for-the appellant.

uCl) .LL K., «Bomil03- o
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Pandit Bishambar Nath, Munshi Honuman Prased, and Lula
',o.;.}u Lial, for the respondents,

pez, C. 3., and Tyrreny, §.—This is an appeal by Bhagwan
Suhfu one- of the defendants in the Uonrt below, from the judg-

. el
ment of the Subordinate Jadge of Cawnpore, dated the 2nd Augnst,

»1855, by which he decread tha clnim of the plaintiffs, tha now res-

pendents, for possession of the property in suit on their paying to
the defendant, the now appeilant, Rs. 4,000, priscipal mortgags-
consideration, The Bubordinate Jadge ordered that the parties
shouald Laar their respeetive costs.  From this judgment the plain.
1iffs hnve not, nor have the defendants, other than Bhagwan Saehbsi,
eppealed, The plaintiffs’ claim in the action was for the rodemp-
tion of an alleged mortgage and for mwesne profits ; and their easa
was, that Alam Bingh, Chandi é!nr“*l, Bhawani Din, Manna 8ingh,
Duarjan Singh, Ghasi SBingh, Siva Dia, Isha 8ingh, Pranu, Diaa,
and Gulam, seld the entire 16 annas zamindari interest in muuza
Haribaspur, pargana th\hmpm‘ zilr Cawnpore, to ona Glanga
Din, for the sum of Rs, 4,000, by exccuting a sale-dead in his
favour on the 20th February, 1835, and causing its regisira
tion on ihe following day. The execution and registraticn of the
gale-deed wore admitted. The plaintiffs also alleged that Gauga
Din contemporaneously with the execution of the sale-deed execu-
ted a deed in faveur of the vendors, which we shall refer to as the
“ contemporaneous deed,” by wmch he, amongst other things,
agreed- that if the vendors should, within ten years from the 20tk
Febrnary, 1835, pay Rs. 4,000 in a lump sum and withont inferest,
hae would accept the same and cancel the sale, and het he shoukld
be in possession during that peried. The fueb that Gunga Din lnd
contemporancously with tha execution of the sale-deed execuisd
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the © contemporanecus in guesiion, & copy of which oy
ab page 12 of the uppellaut
ﬁ}.xé appsllant before us,
The plainii %5 contended that the sale wus a conditional sale or
a mortgage by conditional sale. The curreciness of this contention
ie

& bouk, was not countested on beha

2,

was admisted on behalf of the appellant. i.:ra plaintiffs alsa allegs Hl
.tlmt Glany oa Din went into possessicn as mortgages, and subscqut,nti

in 1840, the right of Ganga Din “ as morfgdcree” in maura Hari.
hprur was gold by auction for arvears of revenae due b y hzm in
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respect of mauza Sumerpur, zila Banda, to one Sukh Din, who took
possession of the property in suit ; and that the fact of the property
being subject to tho mortgage was proclaimed at the auction-sale,
It was common ground that from 1835 wuntil Sukh Die’s hame
was substituted in the register, Ganga Din appeared as the pro-
prietor in the Collector’s registor, in which no allusion was made
to a mortgage. Tho appellant contended that al or prior to the
auction-salo no notice was given that the property was subjoct to a
wortgage, or that Ganza Din’s rights and interests were those only
of a mortgages, or that Ganga Din was anything else than the
proprietor, which, go far as the Collector’s register was concerned,
he appeared to be, and that Sukh Din was a purchaser for valuable
counsideration and without notico of the mortgage. It was alse
common ground that in 1845 Sukh Din sold the property for
Rs, 3,000 to one Thakur Prasad, who took possession, and two
years subsequently sold it for Rs. 3,000 to one Husain Ali,
who, in 1852, sold it for Ras. 8,000 to ono Sheo Charan, deceased,
who was succecded by the appellant as his son and heir,
and that the appollant is in possessions and that on the ocea-
sion of éach tramsfor the name of the transferee was entered
in the Colleator’s vregister as that of the proprietor. It was alleged
by the respondents that at the time of each transfer by sale a notice
on behalf of those elaiming the equity of redemption in the mort-
gagod premises was given to each puarchaser, inclading Sukh Din.
This was denied by the appellant. I was also common ground
that no application for foreclosure had been made. The plaiutiffs
~—Bhagwan Din, Kampta, Mathuvra, Lochi, Bhairon Singh, Pra-
yag, Grulab, Bhawani Din, Manna Singh, Ratan, Hira Lal, Badalw,
Puran, Ganga, Auvganu, Lalman, and Lala—are the ropresenta~
tives of the vendors-mortgagors. The plaintiffs Darga Prasad and
Madho Prasad, éight days before tho institution of thissuit pur--
chased from the other plaintiffs an 8 annas 7% pies and 4 krants
share of the interest (if any) which such other plaintiffs had or
alleged ihey had in the entire 16 annas zamindari interests of mauza
Haribaspur. Musammat Mathura, one of the defendants below, is
the daughter and heiress of Ganga Din. She admitted the piamn'.
tiffs’ claim, The defendants, Jaur and Khushal, who were heirs of '4
umlhmomofmowmhmnmugwmmpmwmomembdwdﬂf
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1835, did not join in the suit., It has not been proved that an$
ong gave notice at, or' prior to, the aunction-sale that the property
was mortgaged or that it was the mortgagee’s interest only which
was about to be, ov was being, sold. It was contended on behalf
of the appellant, and denied on bebalf of the respondents, that the
snit was barred by art. 134, sch. ii of the Limitation Act,~—Act
XV of 1877—that the agresment contained in the “‘contempora-
neous deed ” had been abandoned ; and that Sukh Din, Thakur
Prasad, Husain Ali, and Sheo Charan, were respectively innocent
purchasers for valuable consideration without notice, who had pur-
chased in each ocase {rom the persom who was, with the consent,
"8xpress or implied, of the persons for the time being interested, the
ostensible owner of the property ; that the transferce in each case
had, prior to his purchase, taken reasonabls care to ascertain that
his transferor had power to make the transfer, and had acted in
good faith,

The appellant relied upon the cases of Piarey Lal v. Saliga (1),
and the case of Kamal Singh v. Batul Fatima (2). It is sufficient
to say that, holding the views which we do of the facts. of the pre-

gent case, the cases cited do not appear to us to be anthorities on

the points of law which we have to decide.

These contentions, which involve issues of law and of fact, we
shall deal with in their order. As to the question of limitation
we find that in the case of Radanath Doss v. Gisborne & Co. (8)
their Liordships of the Privy Council had under their considera-
tion 5. 5 of Act XIV of 1859, which, with the exception that it
contained the words “bond fide” and ¢¢ purchaser,”’” which. do not
appear in art, 134, sch. ii of the Limitation Act, 1877, was prac-
tically the same as ark. 134 above veferred to. Their Lordships
held there that a defendant, in order to claim the henefit of 5. & of
the Aot of 1859, had to show three things :—¢ First, that he is a
purchaser according to the proper meaning of that term ; second,

that he is a bond fide purchaser; and hird, that he is a purchaser -

for valuable consideration” They say further :==%Now, what is
. the meamnv of the term ‘purchaser’ in this section? It ‘cannob

be a pe1son who purcha.ses a mortgage as. a. mortgage, because

(1) LL. R, 2 AL 804 (2)1.L Ry 2 Al 460,
(8 14 Mo0, 1 LA 1.
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shat wonld be merely equivalont to an assignment of a mortgage;
it wonld be the case of a person taking a mortgage with a clear
and distinet anderstanding that it was nothing more than a mort-
ange.  It, thorefors, mmsbmean, in their Lordships’ epinion, soma
_;:’).f,‘.l-'.ﬁ'\()li wha purchases "that which de facto is a"m'm'tgﬂg:e upon &
representation made to him, and in the full belief, that it is nok g
mortgage, bub an absolute title””  Can the (.mnsmollwx of th(? wor.(i
“purchase” from art. 134 cause any essential difference in this
respect between the constraction which we should place upo‘n art,
1847 We thinknot. Inour opinion it could not have been inten-
ded that property which would pass on the sale by the mortgagee
of his intevest, should come within the meaning of art. 134, This
article was, we boelieve, intended to protect, after the expiration
of twelve years from the date of a purchase, a person who, happen-
ing to purchase from a mortgagee, had reasonable grounds for
believing, and did believe, that his vendor, who professed by the
conveyanee to convey, had the power to convey, and was conveying
to him, an absolute tuterest and not mevely the interest of a mort-
gagee. Othorwise it i3 difficult to conceive why sixty years should
bo the periad of limitation under art, 148, and twelve years the
pericd under avt. 134, Under art. 143 the term “mortgagee,”
having regard to the sixty years’ period of limitation, must be
held to inclade an assignee of a mortgago. Consbruing as we
do art, 134, wa come to the conclusion on the facts as wo
find them, that avt. 154 does not apply in this case, By 9. 29 of
Regulation XTI of 1622, it is provided thatin “eases in which any
land belonging to a defaulter or his surety may be sold for the
recovery of an arrear of revenue, not being the land on aceouns
of which the arrear may have aecrued, then whother the said land
sold be malyucsri or lakliraj, the purchaser shall only.bo held to
have acquired the rights, inferests, and title possessed by th@ said,
defaulter or surety, in like manner as if the land had been sold by
private sale or under a decree of Court in liquidation of a private
debt.”  Consequently the interest of Ganga Din, which was sold
to Sukh Din at the auction, was that of a mortgagee, IMarther,

Sukh Din, the auction-purchaser, who must be presumed torliave
known the law, must also be presumed to have made i inquiries as
to the interest whmh Ganga Din had in the property, unlefs he
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wilfully shut his eyes and abstained from all reazonuble inguit y%
An ingniry atthe auction-sale must have disclesed what Gang

Din’s interest was; and although Ganga Din appeured in the
Land Register as proprietor, still an examination of the local Regis-
trar’s books would have disclosad the fact that the “contemporancous
dccd ? which constituted the transaction of 1835 a mortgage trans-
action, hed been registered, which wa find it had bLeen within

few hours of the execnlion and registration of the sale-deed.
Besides this, it iz open to doubt whether a persen who purehased at
a formal auction-sale such aa that in question, could l:e said to have
purchased without notice an shsolute interest from the mortgagee—
weothe case in the Privy Couneil ubove referred to and the juda-
ments in Sobhag Chand Guiab Chand v. Bhei Chand {1). We also
draw an inference from the fact that Sukh Din paid only Rs. 3,000
for the interest that he purchased, that he must have known that
he was purchasing merely the mortgagee’s interest in a property
liable to be redecmed at any moment. It is practically inconceiv-
able that Thakur Prasad who purchased in 1845, Husain Ali whe
purchased two vears later, or Sheo Charan who purchasedin 1852,
made no reasonable inquiry as to Sukh Diu’s title or omitied to
examine the register to ascertain whether or not any incumbrances
had been registered affecting the property whieh they were buy-
ing ; and it is to be noticed in each of the cases that the purchase-
money was Rs. 8,000,  We come to the conclusion that Sukh Din,
Thakur Prasad, Husain Ali, and Sheo Charan knew, or might, or
ought to, have known, unless they wiltully abstained {rom inquiring,
that the interest which they respectively were purchasing was that
of a mortgagee merely.

There is no evidence that the mortgagors or their representa-
tives intended to abandon, or did in fact abandon, -their rights, or
allowed any oye to believe that they had abandoned them. Onthe
contrary, we find it proved that Chedi Din, on behalf of himself
and his co-sharers in the equity of redemption, from time to time

took such steps a8 a needy man acting for needy co-shavers had it
in his power to take, to assert his and their right to the equity of"

redempion, As to the other pomts raised by the appellant, we,

consmtently with the views which we have al read ¥ expressed onihe
(1) L. L. Ry 6 Bom, 158,

uzagwan
Dis-
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facts, hold that Sukh Din, Thakur Prasad, Husain Ali; and Sheo
Charan, were nof innocent parchasers without notice; that if {bey
were not aware of tho interest which thoy respectively purchased as
we helicve they must have been, they respectively took no reasonable
care to ascortain what their respoctive vendors’ titles were, und
that if they assumed to purchaso more than a mortgagee’s interesh
they did not act in good faith, As by Regulation XV LI of 1803
mortgagors in such a case ay the present were ontitled fo redeem
within sixty years, we hold that the respondonts were entitled to
redeem. We dismiss this appeal with costs, and as the respon-
dents Liave not appealed from the judgment or order below, the res-
pondents have the opportunity of redecming’on the teims decreed.

A})peal disrissed.

FULL BENCH.

Before Sir John Edge, Ki, Chicf Justice, Mr. Justice Struight, Mr. Justice
Oldfield, Mr. Justice Brodhurst, and Mr, Justice Tyrrell,
MUHBAMMAD SULEMAN KHAN Anp ornuns (APrricants) 0. FATIMA

(Orrosrri PARTY)®

Stat. 24 and 25 Vie, ¢. 104, s, 15—Revision of judicial proceedings—Jurisdiction
of High Court—Civil Precedure Code, s, 622,

Held by Encg, C. J., and OQuorewo and Bropuuvusy, JJ., that under s. 15 of
24 and 25 Vic., ¢. 104, it is competent to the [izh Court, in the exercise of its
pover of superintendence, to direct a Subordinate Court to do ity duty ox to
abstain from faking action in matters of which it hus no cognizance; but the
High Court is not competent, in the exercise of this amithority, to interfere with
and set right the orders of a Subordiuate Court on the ground that the order of
the Subordinate Cours hag proceeded ou an error of law or an error of fack.  The
High Court’s power to direet a Subordinate Judge to do his duby is not limited o
cases in which such Judge declines to hear or determine a suit or npplicutiuu'
within his jurisdiction.

Held by Srrarene and Terkery; JJ., that the tord «superintendence ”
used in s 15 of the Charter Act contemplated and now includes powers of » judicial
or quasi-judicial character, apast from those couferced on the Courd \{y 5. 622 of
the Civil Procedure Code; but that the last meniioned provision may properly
be accepred as indicating the extent to whieh tho Court should ordinarily interfere
with the flndings of such subordinate tribunals ag are invested with exelusive juris-

diction to try and determine all questions of law and fact avising in suits within
their exclusive cognizanee, and in which their ‘

decisions are declareéd by law to be.”
- final, o '

* Misc: Application No 242 of 1885, -



