
S traight, J .— The only point put forward as tlia substaRtial 
question o f law involved, which would entitle the petitioner to gcsDAa Bm
appeal to H er M ajesty in Council, is that taken by the first fl'ronnci

‘ , p ,  T ?  B ltSU IiSH A S
01 thejiiemomiicium or appeal. 1 am of opinoii that, rules uaviarf' 
been framed iimler the Oivil Procedure Code in that behalfj this 
C ourt’s judgm ents aro not governed by s. 5?4 of the OiYil Proce- 
c’ure Codoj b a t by these rnles^ and therefore I  do not th ink  tho 
objection relied on by the pgtitiouer raises any substantial questioa 
of law. The application must be refused with ccslf'.

O l d f i e l d ,  J . —I entirely concur in the opiaion of the learned  
Ohief Justice,

BnODHORST, J .—‘I concur with tha learned Ohief Justice that 
there is no ground for granting the application for leave to appeal
to H er Majesty in Council, and I  wouid refuse the certificatej ar.d 
dism iss the petition with costs.

Ti’EEELL, J .— I concur.

Tl . ]  ALLAHABAD SERIES. 9'f

APPELLATE CIVIL. 18S5 
l%~0vemder 14,

Bejore Sir John Ei§e^ Kl,, Chief JusHce^ and M r, Justice Tyrrell. 

iSHAGWiVN SAHAI (Db̂ 'B'Sdakx) o. BHA.QWA1J BIN and osaaas
(PLA ISTII'JFS)*

Murigage'— Sale o f  viorigagee's rights and intsreata f o t  ths recowen/ o f  anuats 
o f re-^enue—Suit for redampimi—Act X F  o f 1877 (^Limitation sch. ii,
N<3. im-^Regulaiion X I  o f 1822, s. Regulation X F J J o / 1806.

Is wa's nofe intended th at property v/hich w ould  pass on the sale by ^ m ort­
gagee of Ms iuterest should come within the scope of art. 134, sciiedule ii of the 
L im itation A ct ( X ?  of 1-877). That article was intended to protect, after, tlia 
esp iratiou  of twelve yeavs from the date of a purchase, a person who, teppeniag 
to pUrehase from a raortgagee,had reasonable grounds for believing aud did belieTC, 
tbi\t his Y end or had the power to co iiT ey  and waa coare jaD g  to Mm an aljsolitte 
in terest, aiv3. not m.erely the interest of a mortgagee. Radandtk Duss v, Gisborne 
and'Co. ( l ) j  Fiaret/ La i r ,  (2)j asad Safaal Singh V. Butul Faiima {S),_
re le fred 'to .''

Contemporaneously witli the,execution of a  regisfcered deed o! sale o f zaiaia^ 
dari property iti 1835 for Es. 4,000, th e  vendee executed a  deed iii fa to tir of tlie

^ F irst Appeal No. 177 of 188S, fro m a  deci'ee o f Syedl'arid'-ud-diQ Ahnxad, 
3«bordiAatS'Judge of Cawapore, dated the 2nd A ugust, 1885* ,-

(1} 14. Moo I, A. L (2), I  L. B., a AD, §94 - , "
2 A lU m  ''

■ 1 3 ': '
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1SS6 f*£«Jors, which also was registered, and by %vhich he agreed that if within ten years
------------  the vendors should pay Ks. 4,000 in a lump sura without interest, he would accept

the same and cancel the sale, and that ho should be in possession during th«fc 
period. This transaction admittedly a'moanted to a mortgage by oonditioaal 
sale. The mortgagee remained in possession, and his nama was cnte*Hd as 
that of proprietor in the CoHector’s register, in which no allusion was rands 
to B mortgage. In 184U his rights in this property were sold by auction for 
arrears of Government revenue due by him on account of other land, ai<d apparen tly  
no notice was given by any one at or prior to the sale that it was the 
mortgagee’s interest only which was about to be or was being sold. The 
property was purchased for Rs. 3,000 by S , who took possession, and in 1815 
sold it for Ub. 3,000 to T, who tools possession and in 1847 sold it for the saiiie 
sum to C. On the occasion or each transfer, the name of the transferee was 
entered in the Collector’s register as that of proprietor. No application for 
foreclosure was made at any time. In  1885, the represontatifes of the mort­
gagors brought a suit against the representative of C .for redemptftin of the 
mortgage, and for mesne profita. The defendant pleaded (i) that the suit was 
barred by limilaiion under art. 134, sch. ii, of Act XV of 1877, (ii) tha t the 
several transferees were innocent purchasers for valuable cousideration with­
out notice, who had purchaied in each case from the person who was, with 
tho consent, express or implied, of the persons for the time being interested tha 
ostensible owner, and had in each case, prior to the purchase, taken reasonable 
care to ascertain that the transferor had power to make the transfer, and had 
acted in good laith.

Held that art. 134 of the Limitation Act did not apply to the case, inasmuch 
as that article referred only to persona purchasing what was de facto a mortgage, 
having reasonable grounds for the belief, and believing that it was an absolute 
title ; and that, having regard to s. 29 of Begul ition XI of 1822, to the presumption 
that the several transferees knew the law aud made inquiries as to ihe interest they 
■were purchajing:, and examined the register iu which the deed constituting the 
transaction of 1835 a mortgage was registered, and also having regard to the fact 
that Rs, 3,000 only were paid as purchase-nioney in each case, and to the circum­
s t a n c e  that it was doubtful whether a purchaser at a formal auction-sale such as 
that in question could be said to have purchased without notice an absolute interest 
frtm  ihe mortgagee, it must be inferred that the transferees knew, or might, or 
ought to have known, unless they wilfully abstained from inquiry, that the inlerest 
which they respectively were purchasing was merely that of a mortgagee.

Sobhag Chand Gutab Cliand v. Bhai Chand (1) referred to.
• »*

Held that as by Kegulation X VII of 1806 mortgagors in such a case as the 
present were entitled to redeem within sixty years, the plaintiffs were entitled 
to a decree for redemption.

The facts of this case are stated in the judgment of the Court.
The Hon. T . Conlan, Mr. Ilabihullah, and the Hon, Pandit- 

J jud lda  N ath , for -the appellant.
■CI) . L L  K., « B o m i l 0 3 -  * *



PancHfc Bishamhap Miinsbi Saniimari Ftas&I^ and Lula iSS-i
Jlohlai Lai, for the respondents,

SKASVfAT?
E dgSj C. J . ,  and T y r r e l l ,  J . — This is an appeal bY'B:iia_s”'Van s.iHAi

Saliai, 0110' of the defeadank iu tlie Uoitrt belo^v, frosn t ’oe ja d g - 3 iias'.¥A:ji
raeiit of the Subordinate Jad^^e of Cawnporej dated the 2nd Aaeosfcj ‘

-ISoS, b j  which he docraed tha chiiin of the, piaintiffs, the iioiv rea- 
poiadeat,S5 for possession of tho property in suit on their paying to 
the defendant^ the now appellant, Ks. 4,000, priacipal mortoage» 
consideration. The Subordinate Jduge ordered that the partiea 
&]iouh:I bear thsir re.^pecti'/e costs. From  tliis jiidgirient the pl!i,in” 
liS'd ha,ve not, nor have the deFendantSj other than Bhao"tTan Sahaij 
appealed^, The plaintiffs’ claim in the action was for the redem p­
tion of aa alleged mortgage and for' rno-iiiS' proSts * and th a ir casa 
waSj that Alam Siagh; Ohatidi Singh, Bhawaai Din, M auaa Bi-igh, 
i3Lirjaii Singhj Ghasi Singh, Sivs Di.i, Isliri Singh^ P rann , Dla.fij 
and Gulanij sold the entire 16 aiinaa aaaiiiidari interest la  rasuiaa 
Haribaspiir, pargana Ghatampur, zih». Gawnpore, to oaa G anga 
B in, for the sum of Rs. 4,000, by executing a stile-deed in liis 
favour on the 20th P eb ru a rj, 1835, and eausinn* its refjisira- 
tion on tho following day. Tho esecntion and registratioE of the 
sale-deed were adm itted. The plaintiffs also alleged that Gaiigti 
D in coutemporaneoiiglj/ with the 'esecation  of the sals-deed'execu­
ted a deed in favour of tha venders^ which we shall refer to as the 

eontemporaneons d eed /’' by which he^ amongst other th iags, 
agreed- th a t if the vendors should, within ten years from the 20th 
Febriiaryj 18.^5, pay Rs. 4^000 in a lump sum and without interest, 
ha would acoept ilie sam© and cancel tha sale, and that he .,shoul;i 
be in possession diiri?ig that period. The fhct that CTaogii 13in had 
conteiapofaneoiiidy with execution of the sale-deed exeeiite.'!
Ihe eottfceBi]}orasieoiis deed •’ io question, a copy of which appsars 
at page. 2S ot'tiie uppelJaufc’s book, was not contested on behalf of 
the.appellant before 113..'

Tho plaijitiiTs eoiitstided that the sale was a eoiidiiional sale, o f ' 
a m ortgage by conditional sale. TIiq Ci)s're0taes3 of tlu3 eorateiitioii ■ 
was admitted 01a behalf of the {Fppellaats The plai0tifF3 al3o allaged 
»that .Ga^ga Dia went into possession ss siiortgao'ee^.aad snbseqweritiy 
m IS 'iO ^the righ t o f G a n g a '-D in 'm o r tg a g e © : 
baspiir was'.'§old by  ̂ aitctioti for arrears'.of r©yen.ii0:diie'by; hiu

VOL IX.] ALLiHABAD SERIB:^. 39
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respect of mauza Sumcrpuvj zila Banda, to one Sukh Din^ who took 
possession of the property in s u i t ; and th a t the fact of the property 
being siibjeet to the m ortgago was proolaimed at the auctioa-aale.
I t  was common ground tha t from 1835 iiiitil Sukh -Diu’s name 
was substituted in the  register, G anga Din appeared as the pro- 
prietoi’ in  the Collector’s register, in which no allasion was mad® 
io a mortgage^ The appellant contended that at or prior to the 
auction-sale no notice was given th a t the property was subject to a 
m ortgage, or th a t Grap.c'̂ a D in’s rights and interests were those only 
of a moi’twagee, or tha t G anga Din was any th ing  else than  the 
proprietorj which, so far as the Collector’s reg ister was concerned, 
lie appeared to be, and tha t Saldi Din was a purchaser foi; valuable 
consideration and without notice of the m ortgage. Its was also 
common ground tha t in  1845 Stikh D in sold the property for 
E s. 3,000 to one Thakur Prasad, who took possession, and two 
years subsequently sold it  for Rs. 3,000 to one H usain Ali, 
who, ill 1852, sold it  for Rs, 3,000 to one Shoo Ghavau, deceased, 
who was succeeded by the appellant as bis son and heir^ 
and th a t the appellant is in  possession; and tha t on the occa­
sion of each transfer the nam e of the transferee was entered 
in the Oolleotor’s register as th a t of the proprietor. I t  w”as alleged 
by the respondents tha t a t the time of each tran sfe rb y  sale a iiatioe 
on behalf of those claim ing the equity of redem ption io the m ort­
gaged premises was given to each purchaser, including Sukh Din. 
This was denied by  the appellant. I t  was also common ground 
that no application for foreclosure bad  been m ade. The plaintiffs 
■—Blmgwaii Din, K anipta, MafchuVa, Lochi, Bhairoii Sin^^h, Pra~ 
ja g , Gulabj Bhawani D in, M anna Singh, R atan , l i i r a  Lul, Badalu, 
Puran, G anga, A nganu, Lalman, and L ala— are the roproaenta* 
tives of the vendors-mortgagors. The plaintiffs D arg.i Prasad and 
Madho Prasad, eight days before tlie institution of this^sait pTir- 
ebased from the other plaintiffs an 8 anna.^ 7-̂ - pies and 4 krau ts 
share of the interest ( if  any) whiclj such other plaintiffs had or 
alleged they bad in the entire 16 annas zam indari interests of maiizia 
flaribaspur. Musaramat M athura, one of the defendants below, is 
the dangbter and heiress of Ganga Din. She adm itted tlie plain*™ 
tiffs’ claim. The defendants, Jam* and K husbal, wlio were b ek s  of 
Siva one oftho ■yeiidoi's-mortgagorss p^rty to the sa|,G-doe4 'of
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1835, did not jo in  in  the suit. I t  has not been proved tha t anf- 
onq" gave notice at, or' prior to, the aucfcioQ-sale that the property 
was m ortgaged or that it  was the m ortgagee’s interest only which 
was to be, or was being, sold. I t  was contended on behalf
of the appellant, and denied on behalf of the respondents, th a t the 
auit was barred  h y  art. 134, sch. ii of the Limitation A ct,—A ct 
X V  of 1877—that the agreement contained in the ^^contempora­
neous deed ”  had been abandoned ; and th a t Sukh D id , Thakiir 
P rasad , Husain All, and Slieo Charan, were respectively innocent 
purchasers for valuable consideration without notice, who had  p u r­
chased in each case from the person who was, with the consent, 

’express or implied, of the persons for the tim e being interested, the 
ostensible owner of the property ; th a t the  transferee in  each case 
had, prior to his purchase, taken reasonable care to ascertain tha t 
his transferor had power to make the transfer, and had acted in 
good faith.

The appellant relied upon the cases of Piarey L a i v. Saliga (1), 
and the case of Kamal Singh  v, B atu l Fatima (2). I t  is sufficient 
to say that, holding the views which we do of the facts of the pre­
sent case, the cases cited do not appear to us to be authorities oa 
the points of law which we have to  decide.

These contentions, which involve issues of law and of fact, we 
shall deal with in theif order. As to the question o f lim itation 
we find that in the case of Radanath Doss v. Qi&borne ^  Co. (3) 
their Lordships of the Privy Council had under their considera­
tion s. 5 of Act X IV  of 1859, which, with the exception th a t i t  
contained the words '̂ ‘ bond /ide” and purchaser,”  which, do nob 
appear in  art. 134, sch. ii of the Limitation Act, 1877, was prac- 
tioally the same as art. 1 S i above referred to . Their Lordships 
held th e re  tha t a defendant, in order to claim the benefit of s. 5 of 
iha of l859 j had to show three things th a t he is a
purchaser according to the proper meaning of th a t term  ; second^ 
th a t he is a hondfide purchaser's and third, that he is a pixrehsBer 
for valuable consideration,” They say further Wow, what is 
the meaning of the term  ‘ purchaser’ in this section ? I t  cannot 
he a person who purchases a m ortgage as a  mortgage, becsius©'

cn  I. L, E., 3 All. 894. (2) I. L, R.. 2 All. 460,
(3>I4:M oo. 1 L A .  1,,
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^hat would be merely equiviilont to an assignm ent of a m ortgage;
il: wonkl be the case of a person tak in g  a m ortgage Tvitli a clear 
and (iisUiU'i: anclorfitandiug th a t it \¥as iiotliing more than a m ort- 
":ige. Itp tiievefore, iiiustrmean, in  ihoir Lordships’ opinion, soin's 
porson who parch:!fles ‘that which de fado  is a m ortgage iipon a 
repi’fjsentiition ninde to him, und in  tlio full boliet, th;it it is no t a 
Hiortgago, bu t an absolute title.”  Can the omission of the word 
“ purchase” from a rt, 134 cause any essential difference in this 
respect between the eonstraotion which %ve shonld place upon art, 
134 ? W e think not. In  onr opinion it could no t have been in ten­
ded that property  which would pass on the side hy the m ortgagee 
of his in terest, should come within the m oaning of art. 134. Tli'aX̂  
article was^ wo believe, intended to pro tect, a fte r the expiration 
of twelve years from the date of a purchase, a porson who, happen™ 
ino’ to piirehnse from a m ortgagee, had reasonable grounds for 
believing, and did believe, th a t his vendor, who professed by the 
conveyanoo to convoy,had the power to convoy, and was conveying 
to him, an absolute interest and no t m erely the in terest of a m o rt­
gagee. Otherwise it  is difFionIt to coneeiva why sixty years shoidd 
be the period of lim itation under art, 148, and twelve years the 
period under art. 134. U nder art. 148 the term  “ m ortgagee,” 
having regard to the &ixty years’ period of lim itation, m ust he 
held to incdude an assignee of a m ortgago. C onstruing as we 
do art. 134, we conse to the conclusion on the facts as we 
find them, tha t art* 134 does not apply in this case. B y  a. 21) of 
Regulation X I  of it is provided th a t in  “ cases in which any  
land belonging to a defaulter or his su re ty  m ay be sold for the 
lecovery of an a rre a r  of revenue, not being the land on account 
of which the arrear may have accrued, then wliotlier the said land 
sold be malguff&ri or lakhiraj^ the purchaser shall only.be held to 
have acquired the righ ts, interests, and title  possessed ))y the said 
defaulter or surety, in like m anner as if the land had been sohl by* 
private sale or under a decree of C ourt in liquidatioa of a p rivate  
debt.” Consequently the in terest of G anga Din, which was sold 
to SuHi Din at the auction, was that of a m ortgagee. . Further, 
Sukli D in, the aaction-purchaser, wlao must be presumed torliave 
IinoT7rL the laWj must also be presiimed to have made ingu ines as' 
to the 'interest which Granga B Ie had in the - p ro p e rijj unless lie.
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valfiillj shut bis eyes and abstaiDed from  ali r-easoiisible in q u ir j^
An m quiry afc the auction-sale m ust have disclosed what Gau.qa 
D in s  in terest w as; and although G angs Din appeared in tea ^
Land R»egi3t0r as proprietor, a tillan  esamiDaiion of the loual liegis- ̂  iuk-
tra r’s books would have diaelosed tha fact that the ‘̂conteiiiporanaoiis 
deed,” wbicli constituted the trrtnpactioa of 1835 a mortigfio'e trans- 
action, liiid been registerpd, which wo find it had b&en witbin a 
few boin's of the execution aad registration of ?he .?aJe-deed,
Besides this, i t  is open to doubt whether a person v.'ho purchased at 
a formal auction-sale such as that ia question, eoidd lie f?aid to have 
purchased without notice an ahsnhite interest from the mortgogee—

-sttrtffe case in the P rivy  Council uboye referred to and tho jndg- 
p.ients in Bobhag Chand Gidab C/umdY. B hai €hmid  {!). lYe also 
draw an inference from the fact th a t Sufch Diu paid only Rs. 3,000 
for the interest that lie purchased, that he must have known that 
he was purchasing merely the mortgarree’s interest in a property 
liable to be redeemed a t any moment. Ic in practically inconceiv- 
aV'lo that Thakur Prasad who purchased in 1845, Husain Ali who 
purchased two years later, or Sheo Charan who purchased in ISSS, 
made no reasonable inquiry  as to Sukh Din’s title or omitied to 
examine the register to ascertain whether or not any incumbrances 
had been registered afFeoting the property which they were buy- 
ing ; and it is to be noticed in each of the  cases th a t the purchase- 
money was Rs. 3.000. . W e come to the conclusion that Sukh Din^
Thakur Prasad, Husain Ali, and Sheo Charan knew, or might, or 
ought to, have known, unless they wilfully abstained from inquiring^ 
that the interest which they respectively were parchasing was that- 
of a mortgagee, merely.

There is no evidence that the m ortgagors or their representa­
tives intend€s,d to  abandon, or did in  fact abandon, their righ ts, or 
sillow'ed an y  oge to believe that they had abandoned them. On the 
contrary, we find it proved that Ohedi Din. on behalf of himself 
and his co-sharers, in the equity of redem ption, from time to time 
took such steps as a needy man acting  for needy oo-sbarers had it: 
in bis power to take, to  assert his and their r ig h t to the equity of 
fedempUon, As to tho other points raised by the appellant, w'Bj, 
consistently with the views which we hav,e ah’eady, expresse,d,on tli0„ .

' (1) I.L.IVS:Eom, m .  '
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fticts, bold tbafc Sukh Din, Thakur Prasad, H usain Ali, and Sheo 
Oliaran, were not innocent purchasers witliout iio tico; tha t if i,bey 
were not aWcare of fcho interest wliicli tlioy respeciivelj pnrcliased asj 
we believe tlu\y must liave boen, tliey reapectiyely took no reas^onable 
care to ascertain what their I'lwpoctive vendors titles were ,̂ und 
that if they asaiitncd to purchiiso m ore than a m ortga^oo’s interest 
they did not act in good faith. Aa by Regulation X V II  of I 8O0 

inortgiii^'ors in such a oa.se aw the presout wero ontidoJ to yedeoin 
within sixty yearSj w'O hold that ths rospondonts wore entitled to 
redeem. Wq dismiijs this appeal with costs, and as the respon­
dents have not appealed from the judgm ent or order beloAV, the res­
pondents have the oj)portunity of rodeGming on tlio teima dewA^ds

Appeal disuissed.

1SS6 
November 17.

FULL BENCH.

Before S ir John "Edge, K l, Chief Jtmiioe, M r, Justice Slraigldi Mr. Ja a iiu  
Oldfield, M r. Justice Brodhurst, and Mr, Jusiisc Tyrrell,

MUHAMMAD SULEMAN KEAN a n d  o t h e h s  ( A p p h c a h t s ) t>. FATIMA 
( O r i ’osiTit p a m t y ).*

Siai. 24 and 25 Vic, c. 104, s, 15—Beviaion of judicial procceJingn— JuTi$dictio7i 
of High Court--Civil Procedure (. ode, s. (122.

JJeid by Edge, C. J., and OLiiPtfetiD and BiiodiiuusI', J J ., tliat; under g, 15 of 
24 and 25 Vic., c. 104, it is coiiipcteufc to the HLith Coui-fc, ia  the exercise of its 
power of supetiutendei^co, to direct.a , ,Subordip.i»te Court to dp its diity, or,, to 
abstain iroaa taking action in mattera of which it luia no cognialance 5 but, tho 
High Court ia not competent, }n the exercise of tliis authority , to  interfere with 
and-scfr right the oi’ders of a Subordiuate Court 011 the grouucl th'.vt the order of: 
the Subordinate Court has proceeded on uu error ol Uiw or an error of fact. The 
High Court’s power to dir.ect a Suborclinatt* Judge to  do his duty ia not timitci] to  
cases in which such Judge declines to hear or determine a suit or applicatiou 
within his jurisdicition.

Ilnld by Stkaigh'D and Tyniuaxj JJ'., that the l-rord ‘‘supcrintendenco 
used it! s. 15 ot the Charter Act contemplated and now iuchides powers of  ̂ judicial 
or fstass-judicial character, apart from those conferred ou the Gouit by s. G22 of 
the Civil Procedure Ooie ; but that the last uieiitionod provision may properly 
he accepted as indicating the estmt to which tho Court should ordinarily interfere 
with the findings of such suhosdinafce tribunals aa are invested with exclusive jtwis- 
diction to try and determine all questions of law and facl arising in^suits withm 
their exclueive cognizance, and in wMcli their decisions are declared hy hw to be 
fiflaj,.

* Hisc; ^pplicaUon-No, 342 o ii8 8 5 ,


