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tlfat a complaint dismissed under s. 203, Criminal Procedare Code,
Y cannot be re-heard except on an order made under 8. 437.” AH
of the four judgments above referred to under either s. 203 or
8. 437 were apparently Jelivered before the present Criminal Proce-
dure Code came into force. Neither of the Madras rulings is
obtainable hers, and in all probability ncither of the lower Courts
bas had an opportunity of perusing oither of them. Neither of the
two judgments appear to bo precisely in point. In the present
case the complainant was not, on the first oceasion, agked if he had

any witnesses lo Tand beyond his own_brief statcmenh no

ev1dcnce VVh'lteVEI was 1cc01dod

I think that when the Magistrate who had dismissed the origin-
al complaint orderad a further inquiry, on recciving the complain-
ant’s second petition, he did not act contrary to any provision of

exerege

the law ; and considering the circnmstances under which the com-

‘plaint had been dismissed, a further inquiry was, in my opinion,

nocessary.

I see no reason for interferonce. The applicants will worl
out the unexpired portions of their short sentences, and the record
will be returned to the District Court.

FULL BENCIL

e e, i

Before Sir John Bidge, Kt., Chief Justice, Mr. Justice Siraight, Mr, Justice Oldficld,
Mr, Justice Brodhurst, and My, Justice Tyrrell.

JUGAL (JupemEx t-pinToR) ». DEOKI NANDAN (Dsorer-nonorgr). *
Ex-proprictary terant—Trees— Sale in execution of decree— Act XI1 of 1881
(N-W. P. Rent Act), 85. 7, 9.

Held by the Tull Bench that an ex-proprictor, who under 8, 7.0f Act X1l of
1881 (N.-W.P. Rent Act) gets occupancy-rights in his sir-land, uhbmus nnslmruuw
rights in the trecs upon sueh sir-land. -

A purchaser of proprietary mghts in znmindari property at a sale in execution
of a deeree for money held by himself applied in execution of the deerce for the
attachment and sale of certain trees growing on thoe judgment-debtor’s ex-propria-
tary holding.

“* Second Appenl No. 43 of 1888, from an order of M 8, Howell, qu.. Diatrict .
Judge of Alizarh, dated the 24th [‘ebmmy, 1886, reversing an order uﬁ Baba Madho
Dag, Munsif of Aligarh, dated the 25th Scpt.(,mber, 1885, '
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Held by the Full Bench, with reference to the provisions of s4. 7 and 0 of

Act-X110f1881 (N.-W. P. Rent Act), that the trees were 1ot lable to atétachment
and’sale in execution of the decree,

Per Stratent, J—When a proprietor sells his rigkts and beeomes entitled,,

under s, 7 of the Rent Act, to the rights of an ex-proprietary tenant, hre holds all
vights in the land, gué such tenant, which he formerly held in his chavacter as
proprietor, and paying rent in his capaeity as tenant. Where there are trees upon
the sir-land keld by him at the time when he lost his proprietary rights, neither
the purchaser of thase rights nor he himself can cut down or sell them én invitum
to each other. Short of cuting the trees down, ho has the samewight to enjoy
the trees as he originaily had.

TaE appellant in this case, one Deoki Nandan, obtained a decree
for mouey against the respondent Jugal, and in execution thereof
caused to be sold, and himself purchased, the rights and interests
of the judgment-debtor in certain zamindari propery. The
judgment-debtor having thus become the decree-holder’s ex-proprie-
tary tenant in the land held by him as sir, the decree-holder brought
a suit against him for profits in respect of certain trees growing on
the sir-land. He obtained a decree in the Court of first instance
and the lower appellate Court, but that decres was reversed on
appeal by the High Court, which held that he was not, in that suit,
entitled to recover damages or profits.

The appellant then fell back wpon his .former decree, and in
execution thereof applied for the attachment and sale of certain
trees on the judgment-debtor’s ex-proprietary holding. The Court
of first instance (Munsif of Hdthras) passed the following order r—w
] think that the trees are not liable to be sold by virtue of the
provisions of s. 9 of Act X1Iof 1881, I therefore reject the decres-
holder’s application, so far as it relates to the sale of the trees.”

From this order the decree-holder appealed to the District
Judge of Aligarh, who gave judgment as follows :~—

There_is np e proprietary right in trees, that right being
restmcted by s. 7 of Act XII of 1881 to ‘land.” Counsequently
8, 9 does not forkid a transfer of the treesin question. I reverse the

Munsif's order rejecting the application for attachment and sale‘

of the trees.”
“Tha judgmeni-debtor appealed to the High Court on the

ground that the trees,  being part and parcel of an ex-proprietary :

tanant’s holdm cannot be sold in execution of a decwe. _
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The appeal came for hearing before Oldfield and Brodhurst, JJ.,
who passed the following order :— ,

“Wo refor to tho Full Bench tho question raised in this case9
whether the trees growing on the land of the judgment-debtor ars
Hable to attachment and sale in exeention of the decree,”

Mr. Nibleit, for the appellant.

Munshi Januman Prased, for the respondent.

Tho folldwing judgments werc delivered by the Tull Beneh :—-

Boar, CJ.—The order of reference in this case is as follows :—
“We refer to the Full Dench the qu(mtmn raised in this cuse, whether
the trees growing on the land of the judgment-debior are linble to
attachment and sale in exccntion of the decree.” We are informed
that the judonmnbdoh(m‘ is an ex-propriciary tenant within the
meaning of s. 7 of thoe N-W. I. Lient Act, and ulso thut the judg-
ment-creditor is the person who has pmclhmed his proprietary
interest and made him the ex-proprietary tenaut he is. This being
s0, wo have both landlord and tenant before us.  Munshi Hanuman
Prasad, on behalf of the landlord, the judgment-creditor, states that
theso trees do mob lelong to the laundlord, but remain with the
ex-proprictory tenant as part of his holding.,  Assuming, for the
parposes of this case, that this admission is well-fonnded, the guestion
is, can the trees be taken in atlachment and sale under the
decree ? ‘

It appears to me that this question must be answered in the
negative. The chject of the Rent Act was that thesc ex-proprietary
tenants should be protected in their holdings, and that if any one
should sell thenymp, they should remain and cultivate their fenancies,
8. 9 of the Act provides that “ no other right of occapancy shall be
transferable in execution of a deerce or otherwise than by voluntary
trapsfer Letween persons in faveur of wlhowm, as co-shargrs, such
right originally arose, or who have become by succession eo-sharers
therein.”” This must be read with s, 7 ; and what we are asked to
say is, thab one of the rights enjoyed by tho judgment-debtor as an
8E- propnetqry tenant—namely, the right to the trees growing on
Ajs bolding and to the bonefit of their fruit—shall be taken away
from him for the Benefit of his judgment-creditor, wha 1 happens m‘
this case to be'bis landlord. This appears to me . to e confrary ’w
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s5. 7 and 9. Fuocther, with reference to s. 7 itself, when a person
Lecomes an ex-proprietary tenant, the seetion provides that the rent
shall be fixed npon this general prineciple: ¢ a rent which shall be
foursannas in ths rupee less than the prevailing rate payable by
tenants-at-will for land of similar quality and with similar advan-
tages.” In many cases trees may be of advantage to a holding, and
possibly a higher rent might often be got for land which has trees
upon it than for the same land when despoiled of those trees,
particularly if the trees were fruii-trees, as they arein the present
ease. Lf the trees in question were cut down by the judgment-
ereditor, the result would be that the holding of the es-proprietary
tenant would be deprived of its advantages as compared with
similar Jand with the advantages of frait-trees. By cutting them
down the judgment-creditor wonld be diminishing the landlord’s
rent, because if he were entitled to eut the trees, such action would
be lawful as against both lundlord and tenant, and a reduction
would follow. For these reasons my answer to the reference is in
the negative.

Srra16aT, J—I am of the same opinion, butas I base my
judgment upon somewhal broader grounds than those of the learned
Chief Justice, I'wish to state one or two additional facts. The
plaintiff originally sued the judgment-debtor and obtained a decree,
and himself purchased in esecution thereof the rights of the judg-
ment-debtor in certain zamindari lands. Naturally he assamed that
the entire proprietary rights of the judgment-debtor in all the land
short of what belonged to the ex-proprietary tenant’s right had
passed to bim, and he brought a suit against the juigment-debtor
for profits in respect of certain trees growing on the land. He
obtained a decree in bLoth the Courts below, but inappeal in this
Cowrt, a Division Bench beld that he was not entitled to recover
damagts or profits in that sait.

Iu the 1esu1t he f'ell back upon his deeres in the former suit,
:md be now seeks the attachment of certain trees growing on the
ex~proprietary holding of the Juddmenbdebtox.

I amy of opinion that he is not lefrally entltled to ‘do this. + 16"
‘1ppedm to'me that when a proprietor sells his rights, and by opera-.

tion of Iaw becomes entxtled uudar g9 of the Rent Act, to Lhe
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rifhts of an ox-proprietary tenant, he holds all rights in the land,

qud such tenant, which he formerly held in the character of pro-

prictor, short of the actual proprietorship, and of course paying rent

in bis capacity as bonant ; and whore there are trees upon the sixland

held by him at the time when he lost his proprietary rights, neither

the purchaser of those rights nor Lo himself can cut down or sell
them in invitwn to each other. He has a right to enjoy the trees as

beforo, and, short of eutting them down, tho same rights remain in

him that be originally had. It is clear, therefore, that in this case

the decree-holder has no right to sell something in which he himself
has no separate or divisible interest ; and though he no doubt has

a proprietary interest, that is subject to the ex-proprietary tenant’s

right to use and enjoy tho trees as heretoforo. My answdr to the

reference is in the negative.

OrprieLp, J.—I concur in the judgment of the learncd Chief
Justice. I think that any other answer to the reference than that
which he proposes would defeat the object of s. 9 of the Rent Act.-
An ex-proprietor, who under 8. 7 gets ocenpaney-rights in his sfr-
land, cbtains rights of an anslogous nature in the trees apon such
sir-land.  If the deeree-holder has no power to scll the tenaut’s
rights in the land, I cannot see how he can sell the rights in the
trees upon the land as separate from the land, and for this reason I
also would answer the reference in the negative.

BropHursr, J.—T also concur in the answer proposed by the
learned Chief Justice,

Tyrrprn, J.—The appellant was formerly the zamindar of the
land on which the timber stands, but it has passed from him by
sale for debt to the respondent. The lutter secks to exccute a decree
which he holds against the former by bringing to sale.some trees

standing on the appellant’s holding, which the respondent xegards

as the property of the appellant, But they can be so, as the respon-
dent puts his ease and claim, in no other way and under no other
right than that of the occapancy-tenancy of the respondent, and as
such the appellant’s intorests in the timber would not be Liable to be

transferred in execution of the respondent’s deeree.  They wenld be

pyo’nected by the provisions of s. 9 of the Rent Act. X do not of
course lay down this proposition ag one of general law, but oalf in



VOL, IX.] ALLAHABAD SIRIES,

regard. to the peculiar circumstances of the plaint and pleadings ds
ap’Jelhnt has chosen to put them in {his case. I concur in the
necra’mve answer to the reference.

On the case being veturned to the Divisional Bench, the
following judgment was delivered :— )

Orvrierp and Bropuurst, J.J.—With reference to the opinion
of the Full Bench of this Court on the point referred, we set aside
the order of the Judge and restore that of the first Court with costs.

Appeal allowed.

quore Sir John Edye, K1., Chicf Just'ce, Mr, Justice Straight, Mr. Justice Oldficld,
Mr. Justice Brodhurst, and Mr. Justice Tyrrell,
SUN DAR BIBI (Prainrirr) v, BISHESHAR NATH axp orarns (DEFENDANTS).®
Appeal to Her Majesty in Council —Ciuil Procedure Code, ss. 574, 596, 632, 633 —
<. ©Substuntial question of lew ’—Judgment of High Court—Contents of judgment
e Rules made by High Court under s. 633 jfor recording judgments,

The intention of the Legistature as expresged in s. 633 of the Civil Praocedure

Code was that the High Court might frame rules as to how its judgments should be
given, whether orally or in writing, ur according to any mode which might appear
to it best in the interests of justice. ‘The section does not merely give the High
Court power to direct that judgments shall be recorded ina particular book, or
with a particular seal. '

Rule 9 of the rnles made under s, 633, in March, 1885, is therefore not ultra
vires of the Court, and it modifies the provisions of s, 574 in their application to
judgments of the High Court.

With reference to the ferms of Rule 9, it is not necessary, in a case where

the High Court substantially adopts the whole judgment of the Court below, to go
through the formality of re-stating the points at issue, the decision upon each point,
and the reasons for the deeision.

Per Epog, C.J.—Apart from Ruole 9, it never was intended that 8. 574 of the
Code should apply to cases whdre the High Court, having heard the judgment of
the Court below and arguments thereon, comes to the couclusion that both the
judgment ~'Z'«.nd the reasons which it gives are completely satisfactory, and such as
the High Court itself wounld have given.

Assuming the pxowsxous of s, 574 to be applicable, 2 judgment of the High
Court stating merely that the appeal must be dismissed with costs and the judg-
ment of the first Court affirmed, and thut it was unuvecessary to say more than
that the Gouxt agreed with the Judge’s reasons, i3 a substautial complmuce wzth

» those prowswus

_Application for leave to appeal to Ilex Mn_]eaby in.Couneil. :

43

1888
DGR
JoesL
2,
Deoxrr
Naypaw,

13886
November 15.



