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APPELLATE CIVIL.

Before Mr. Justice Straight and Mr. Justice Mabmood,
LALLI (Derespast) v. RAM PRASAD avp oruurs (PoAINTIFES).?
Bond—Interest— Dharta V—Illilerate agriculturisi~—Unconscionable bargain,

The High Court asa Court of Eguity posscsses the power exercited by the Convd
of Chancery of granting relief in cascs of gucliunconscionable or grossly unegusi
and oppressive bargains as no man of ordinary pruadence would enter into, and
which, from their nature and the relative positions of the parties, raise a presump-
tioz of fraud or undue influence. The principles upon which sneh relief is gl;zmt..
cd apply to contracia in which exceedingly oncrous conditions are imposed by
money-lenders upon poor aud ignorant persons in rural districts. The exercise of
such power has noé been alfccted by ihe ropesl of the usury laws. Chester~
Field v. Janssen (1), O'Rorke v, Bolingbroke (2), Eurl of Aylesford v. Morris (3}s
Nevill v, Saclling (4), and Beynon v. Cook (5), referred to.

An lliterate Kurmi iz tho position of a peasant propricior executed a mortgage-
deed in favour of a professional money-lender to whom he owed Rs. 57, by which
he ngreed topay interest on that sum af the rate of 24 per cent. per anunum at
compound interest, He further agreed that “dharte,” or a yearly fine, at the
rate of one anna per rupee, should be allowed fo the mortgagee, to be caleulated
by vearly rests. It was also provided that the interest should be paid from the
profits of certain malikana land of the mortgagor, and that il the interest were
not paid for two years, the mortgagee should be put in posscssion of this land. As
gecurity for the debt, a six pies zamindari share was mortgaged for a term of eleven
years, The effect of the stipulation as to « dharfe ” was that one anna per rupce
would be added at the end of every year, not only to the principal mortgage- money
but also to the interest due, and she fotal would be again vegarded ag tlre principal
sum for the ensuing year. Ten years after the dato of the mortgage, the mortgagor
brought a suit for redemption on payment of only Rs. 97 or such sum as the
Court might determine as due to the mortgagee. At that time the accounts mads
np by the mortgngee showed that the debt of Ra, 97, with compound interest, had
gwollen to Rs. 873, of which the “ dhuria® alone amounted to Ry. 211,

Held that the stipulation in the deed as to “dharta® wasnot of the kind
referred to ia s, 74 of the Contract Act (IX of 1872), and that there was no
guestion of penaléy, but that, looking to the relntive positions of the parties, and
the unconscionable and oppressive nature of the stipulatisn, the benefit thereof
should be disallowed to the mortgagee, and tho mortgagor pcrmittéd to redeem
on payment of the mortgage-money and interest, no appeal having been preferred

. * Becond Appeal No. 1741 of 1885, from a decrec of G. K, Ward, Bsq., Com-
missloner of Jhinsl, dated the I7sh July, 1885, modifying a decree of W.
R, Tucker, Esq., Assistant Commissioner of Orai, dated the 4th February, 1885,
(1) 1 White and Tudor's Leading  (5) L. R., 8 Ch App. 484,

Cuses in Iquity, 4th ed., 541;. ¢4) L. R., 15 Ch. D. 679,

2 Ves. 155, 5) L Ros 10 Ch. App. 360,
2 LR, 2 App. Cds, 814, e R w
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Gy kim from she duerce of the first Court makiag redemption subject io the phy-
ment of interest,

" Tam facts of this case were as follows :=—The plaintiff, Ram
Prasad, was aw illiterate Kurmiin the position of a peasant proprig-
tor of some lund in the Jalaun district of the Jhansi Division,
The defendant, Lalliy appeared to be a professional money-lender.

"On the 9th July, 1875, a sum of Rs. 97 having been found to be
due to the defendant by the plaintiff, the latter executed a mort-
gage-deed, by which he agreed to pay interest on that sum at the
rate of 24 per cent. per aunum at compound interest, He further
agreed that “ dharta™ orafive, at the rate of one anna per rupee,
should be allowed te the mortgagee, to be caleulated by yearly
vests. There was alsoa provision that the interest should be paid
from the profits of certain malitene land of the mortgagor, and
that if the interest were not paid for twe years, the mortgagas
should be put iz possession of this land. As security for the debt,
the plaintiff mortgaged a six pies zemindari share, the term of the
mortgage being eloven years. The effect of the stipulation as to
the fine or dharta was that one anna per rapee would be added at
the end of every year, not ouly to the principal of the mortgage-
money, but also to the iuterest dne, and the total would be again
regarded as the principal sum for the ensuing year. The account
made up by the mortgagee showed that for a period of ten years
and seven weeks (i.e, from the 9th July, 1875, to the 20th
Auvgust, 1834), the dharic alono amounted to a sum of Rs. 211-8-8
on Rs. 97, the principal mortgage-money.

The present suit was instibuted by Ram Prasad for redemption
of the mortgaged property on payment of only Rs. 97, or such
sum as the Court might determine as due to the mortgagee, alleg-
ing that, under the terms of the mortgage, the mortgagee was

placed it possession of certain plots of land in licu of interest, and

the mortgage was redeemable on payment of only the priacipal
sum of money due on the mortgage, and that the elauses in thg
mortgage-deed relating to compound interest and d]m‘.a'{a. were
inserted dishomestly by the defendant, and without the plaintifi's

.knowleao’e. The Court of first instance (Assistant Commissionag of *

Orm; found that “ the evidence shows that Ram Prasad was quite
Sware of the clauses ia the deed relating fo: mtareat and pen‘zity ;

Raw l‘msm.
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aild, since the terms of the deod have been acted up to, it may
reasenably be presumed that his declaration of ignorance is falses”

Upan this Guding the Court allowad Lo the defendant not enly tho
full marnmat of iha compound interest, but also the dhertg and
goste, Hins making Jhe deorce for redempbion subject to the pay-.
ment of Rs. 1,002-1-7.  From this docree ihe plaintiff appealed to
tha Commissioner of Jhansi, who wodified tho first Court’s
deerce.  The Uommissioner observed that the bond was of the most
extortionate character, although tho security was good.  ““The
Toan was of Rs. 97, and notwithstanding that the appellant has
paid Rs. 157-8, the account against him at the end of ten years.
and a few weoks stands at Bs, 920-12. T do notsce how the ferms
of the bond in respect of tho Interest can be evaded ; but tae addi-
tional yearly fne called diarte is, 1 think, of a penal nature, and

may be get aside.” The ¢ftoct of this was to make the deeree for
redemption subject fo payment of Rs. 4506-14-3, instead of

s, 1,002-1-7, which the fiest Court had allowed the defendant.

Do defendant appealed to the High Court. It was contended
on hishghalf that the Commissioner was wreng in law in holding
that the dheye agreed to he paid by the respondent was a penalty,
and as such conld not be awarded.

Babn Zatin Cheand, for the appellant.

My, M. 0. Patiologus, for the respondent.

Maimeon, 4. Lafter stating the facts of the case and the plea
of the appellant as above, continued) :—T am ef opinion that this
cotitention is only plassible, but has no real force, and cannct
prevail under the circumstances of this ease. It is perfectly true
that there is no real question of penalty, in its strict sense, involved
in this case; and the law npon the subject lias been eonsolidated
for us in s. 74 of the Contract Act (IX of 1872), I also_‘conced_o'
the obvious proposition that over since the repoal of the usury lawss’
Counts of Justico will not interfere with private contracts in regard
to the rate of interest on pecuniary obligations. But the case pre-:
sented hero does not seem tu me to rest npon any such prineiple,

“for L hold that the nature of the transaction is such as c#lls for

interference of that equitablo jurisdietion which the Courts of Chan~
cery possess in Bngland, md which the Courts of Justlcc in lndw’
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ara also entitled lo exercise by the nature of their constitutidn.

\"'m in India are no doubt hound by the rules of the statutory law;
but to usa the lan guags of Mr. Justive Story, ““ law, as a science,
would_be unworthy of the name, if it did not to some extent
provide ths means of preveuting the mischiefs of improvidence,
E';‘Lsimess blind confilence, and credulity on one side, and of skill,
avarice, cuuning, and a gross violation of the principles of mmal::
and conscience, on the other, There are many ecases in which
Courts of fLquity interfere vpon mixed grounds of this sort, There
is no more intrinsic sanelity in stipulations by contract, than in
other solemn acts of parties, which are constantly interfered with by
Courts of Iyuity upon the broad ground of publie policy, or the
pure prideiples of mnataral justice.............The whole system of
equity jurisprudence proceeds upon the ground, thata party having
alegal right, shall not be permitted to avail himself of it for the
purposes of injustics, or frand, or oppression, or harsh and vindietive
injury.”— Story’s Equity Jurispradence, 11th ed., s. 1318,)

These obaervations, though they were made in connection with

pnal clauses in contruets, are appiicable in principle to cases like
the present, which require the exercise of eqaitable jurisdietion,
and I am prepared to adopt them in connection with Indian cases.

Now, the expression ©fraul” is one of the most important
terms in connection with the exercise of equity jurisdiction, and
Tord Hardwicke in a celebrated case—Chesterfield v, Janssen
(1) —after remarking that a Court of Bquity has an undoubted
jurisdiction to relieve against every species of fraud, proceeded to
enumerate its differeut kinds, and afier stating actual fraud (dolus
malus) went on to enumerate others which have been summarised
in Mr. Justice Story’s celebrated work {s. 188) in the following
terms — ‘

L]

“ Becondly : It may be apparent from the inirinsic nature

and subject of the bargain ibself; such us no man in his senses, and -

not under delusion, would make on the one hand, and as no honest-
and fair man would accept on the other; which are inequitable and
unconscientious bargains, and of such even the common laiw, has’
mhen notice.

(”) 1 White and Tador's Lewdm r Cases iu Equ-o)', 4L}1 edey 541 2 Ves. 1"5

Bt P ey
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Tu Thirdly : Frand, which may be presumed from the circum-
stances and conditions of the parties contracting; and this gods
farther than the rule of law, which is, that it mnst be proved, not
presumed. But it is wisely established in the Courts of Chancery, to
prevent taking surreptitious advantage of the weakness or necessity
of another, which knowingly to do is equally against conscience, as
to take advantage of his ignorance.”

It appears to me that the Court of first instanco in this case,
in dealing with the allegations of tho plaintiff as to the compound
interest and ¢ dharta,” ignored theso two important aspects of

fraud as wnderstood in equity, for the mere fuct of the plaintiff,

illiterate and ignorant Kurmi agriculturist, who could not even
write his own name, for ho made a mark, and another person
wrote his name as the bond shows, being aware of the entry of the
clause as to ¢ dharte,” would not deprive him of the benefit of the
principles of equity applicable to such cases. For while Courts
bound by the technical rules of common law require specific proof
of fraud or undue influence, Courts of Iiquity act upon infercnces
derived from the circumstances of the case in “ bargains of such
an unconscionable nature, and of such gross inequality, as naturally
lead to the presumption of fraud, imposition, or undue inflaence.
This is the sort of fraud to which Lovd Hardwicke alluded, in the
passage already cited, when he said, that they wero such bargains
that no man in his senses and not under delusion would make, on
the one hand, and as no honest and fair man would aceept, on the
other, being inequitable and unconseicntious bargains. Mere
inadequacy of price, or any other inequality in the bargain, is not,
however, to be understood as constituting, per s¢, a ground to
avoid a bargain in equity. Ior Courts of Equity, as well as Courts
of Law, dct upon the ground that every person who is not, from his
peculiar condition or circumstances under disability, is entidled to-
dispose of his property in such mannor and apon such terms as
ke chooses ; and whether his bargains are wise and discreot, or
profitable or unprofitable, or oherwise, are comidomt.ious, not f'or
Courts of Justice, but for the party himself to deliberate upon.
(Stofy’s. Equity Jurisprudence, 11th ed,, s. 244) “ Still, howcver
there may be such,an unconscmnableueas or inadequacy in a bargaia,
as to demonstmte some gross imposition or gome undue influence ; 5
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and in such cases Conrts of Equity ought to interfere, upon *the
;«:utisfactory ground of fraud, But then such nnconscionableness
or such inadequacy should he made out as would (to use an expres-
sive phrase) shock the conscience, and amount initself to conclusive
and decisive evidence of frand. Aud where there are other
ingredients in the case of a suspicious nature, or péculiar relations
between the parties, gross inadequacy of price mnst neeessarily
furnish the most vehement presamption of fraud.”—(Story’s Equity
Jurisprudence, 11th ed., s. 246.) '

Now, in this case the circumstances furnish ample reason for
the view that the plaintiff, Ram Prasad, could not, by reason of
being an ignovant and illiterate agriculturist, understand the exact
effect of the stipulation as to darta, coupled with compound interest,
which, by a complicated arithmetical ealeulation, has swollen a debt

.of Rs. 97 to more than ien times its amount in the course of a
little over ten years, as the decree of the first Court shows. A
man of ordinary prudence would never enter into such a bargain,
for, as the learned Commissioner observes, the loan was not advane-
ed without adequate security, and there was no reason to stipulate
such an exorbifant rate of interest.  And here we may apply the
remark that the proper jurisdiction of Courts of Equity is to take

every one’s act according fo conscience, and not to suffer undue
advantage to be taken of the strict forms of law or of positive rules.
Hence it is that even if there bs no proof of fraud or imposition,
yet if, upon the whole circumstances, the contract appears to be
grossly against conscience, ot grossly unreasonable and oppressive,
Courts of Equity will sometimes interfere and grant relief, although
they certainly are very cautious of interfering unless upon very
strong cncumstan%s.”—«-(Stoxy s Equity Junspmdence, llth ed.,
s. 831y «

Fam of opinion that the “strong circumstances’ contemplated
in this passage do exist in this case, and require the application of
the doctrines of equity, to which reference bas already been made
at such length. I am aware that “the mere fact that the bargain

is a very hard or unreasomble one is not, generally, sufficient, ‘

per s¢, to induce the Court ts to interfere.” SR

. But “ons of the most striking cases in which the Com'ts inter-
fore i is in favour of a very gallant, but stranu‘ely 1mpz'ov1dent class
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of men, who scom to have mixed up in their character ‘qmliiiea‘
of very opposite natures, and who seem from their habits te
require guardianship during the whole course of their lives, having
at’the same time greab generosity, credulity, extravagance, lwed-
lessness, and bravery. Of coursa, it will be at once understood
that we here spek of common sailors in the mereantilo and naval
service, Coarts of Hguity are always supposed to take an indul-
gent consideration of their interests, and to treat them in the sanie
light with which young heirs and expectants ave regarded.  IHence
it is that contricts of seamen vespecting their wages and prize-
money are watched with great jonlousy, and ave generally relicy-
able whenover any inequality appears in the bargnin, or any
wndue advantage has been tuken, It has been remarked by &
learned Judge that this title to velief arises from a general hoad of
equity, partly on acecount of the persons with whom the transac-
tion is had, and partly on account of the value of the thing puar-
chased, And, he addul, that he was warranted in saying that they
were to be viewed in as favourably a light as young heirs are, by
what has been often said in cases of this kind, and what has been
done by the Legislature itsclf, which has considered them as a class
of men, loose and unthinking, who will, almost for nothing, part with
what they have acquired, perhaps, with their Dlood.” —(Storey’s
Equity Jurisprudence, 11th ed., s. 332.) '

I have quoted the whole of this passage because, in my opinion,
it is entirely applicable, mutatis mutandis, to the agricultural popu-
lation of Indin, and especiully to peasant proprietors, such as the
plaintiff, Ram DPrasad, in this case. The conditions of all parta
of Indis are sufficiently homogenons to make tlicse observations
almost-universally applicable, and by a eurious coincidence the ten-
deney of recent legislation in India, as represented by the” Dekkhan
Agriculturists’ Relief Act (XVII of 1879) and by -tho -Jhix si-
Encnmbered Estates Act (XVI of 1882), hag heen in the same
direction as that indicated by the passage which T have quoted -
from Mr. Justice Story’s celebrated work.,  Aund I may add that 1
‘shall always be willing ag an Indian  dudge to apply to the econ-
tract of the a"neu]tu al population of India, where the cifeum-
stances of tho case justify. such a course, the principles. ennngjated |
in the passages which T have quoted, -
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Applying those principles to the present case, I have no douht®
that-the learned Qommissioner acted rightly in disallewing to the
mortgagee in this case the benefit of the unconscionable stipulation

as to the ¢ dharta” or fine which increased the debt by one anna |

per rupee, not only upon the principal sum but also upon interest
caleulated at the compound rate,

I will say nothing as to whether the principle might not have
been catried further, because no appeal or objections in the nature
of appeal have been preferred to us on behalf of the plaintiff, Ram
Prasad, and the other plaintiffs, who, as purchasers of a portion of
hjs rights, have joined iu the suit for redemption.

It is enough to say that, upon general priuciples of equity, the
interfevence of this Court i not called for in a case such as this.
But I wish to add that I have considered it my duby to deliver
such an elaborate judgment in this case, becanse I am aware that a
general notion prevails in the mufassal that ever since the repenl
of the usury laws, the Courts of Justice are bound to enforce con-
tracts as to interest, regardless of the circumstanoces of the case, the
relative conditions of the parties, and irrespective of the uncon-
scionableness of the bargain. Courts of Justice in India exercise
the mixed jurisdiction of the Courts of Law and Hquity, and in the
exercise of that jurisdiction, whilst bound to respect the integrity
of private contracts, they must not forget that cases which furnish
adequate grounds for equitable interference must be so dealt witl,
not because such a course involves any the least contravention of
the law, but because by reason of undne advantage having heen
taken of the weak and the ignorant, the contract itself is tainted
with fraud in the broad sense in which that term is understood in

“the Courts of Equity in England and in America—a remark which
seoms to me fully justified by the rule of justice, equity, and good
con§01euceg which we are bound to administer in such cases.

For these reasons I do not think this is a case in which wes

should interfere. I would dismiss this appeal with costs.
Srratert, Offy. O, J.~1 entirely concur in the construction
placed by my brother Mahmood upon the terms of the .instrument
of 9th Jdly, 1875. I agree with him that the condition therein a3
to paymgnt of dheréa is not of the kind mentioned in s 74 of the
11

Lanur
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Contract Act, and that the question of penalty.does not arise. The
contract made botween the parties on that date, therefore, comes
to this: that for an old debt of Rs. 97, and no present cash pay-
ment, Ram Prasad agreed to pay interest at the rate of 24 per
cent., compound interest on dofanlt of payment of interest and
dharta, and as security mortgaged a 6 pios zamindari share, with -
a further provision that if interest were not paid for two years, the
mortgagee was to obtain possession of ecrtain malikuna land of the
mortgagor. The term of the mortgage was cleven years.. The
dharta was payable thus—ab Jeast, so I understand it : if interest
were vegularly paid, then at the end of each twelvo menths one
anna in the rupee, caleulated on Rs, 07, was to be added to the
amount to bear intercat thereaftor; if interest were nok paid, then to
be ealenlated on the Rs. 97 plus the interest or compound interest,
and then added, The sftect of this arrangemont-has been, that in
fen vears the debt of Rs. 97, with componnd intevest, has swollen
to Ras. 873, or nine times the original sum, of which the dharta
supplios Rs. 211-8-6. The practical result is, that for the Rs, 97,
Ram Prasad is sought to be made liable to pay interest at the rate
of Rs, 77 per annum. I then have to ask myself, is it within rea-
son or conscience that this Court or any other Court of Justice
should be made the medinm for enforcing such onc-sided and
unconscionable terms ?  No doubt I have no right to usurp jurisdic-
tion, that is to say, I must not assume a power not wested in me:
but has not this Court, as a Court of Equity, authority to do what
the Courts of Kquity in England have over and over again done,
namely, to relieve the party who has been grievously disadvantaged

by another from the strict letter of his contract? I think that
it has.

The prineiplo which was enunciated by the Court of Chancery
in Chesterfield v, Janssen (1), as applied in that "casepno doubt
had reference to “eatching bargains with heirs, expeetants,
and reversioners,” but as the passage from Tord Hardwicke’s judg-
ment therein, which my brother Mahmood has quoted from Story,
shows, there was no declaration that the equity then applied was.
te be limited to that class of persons only, as the following“remarks.

£1) 1 White and Tudof’s Leading Cases'In Byuity, 4tlx.cd., Gvﬁ 5 2 VesL55,
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of Lord Hatherley in O Rorke v. Bolingbroke (1) exemplifies 1=
‘It sufficiontly appears that the principle on which Equity origin-
al[y proceeded to set aside sneh transuctions was for the protee-
tion f family property ; but this principle being once establishog,
the Court extended its aid to all cases in which the parties to a
_contract have not met wpon equal terms. In ordinary cases each
party to a bargain must take care of his own interest, and it will
not ‘be presamed that undue advantage or contrivance has been
resorted to on either side; but in the case of the ‘expeectant heir,’
or of persons under pressure without adequate protection, and in
the case of dealings with uneducated, ignorant persons, the burthen
of showing the fairness of the transaction is thrown on the person
who seeks to obtain the benefit of the contract.” 8o Lord Selborne,
in Barl of Ayleeford v. Morris (2), referring to the presumption of
fraud, mentioned by Lord Hardwicke in the judgment already
adverted to, observes :—* Fraud does not here mean deceit or cir-
cumvention ; it means an unconscientions use of the pgwet arising
out of these circumstances and conditions; and when the relative
position of the parties is such as primd facie to yaise this presump-
tion, the transaction cannot stand unless the person claiming the
benefit of it is able to repel the presmmption by contrary evidence,
proving it, in point of fact fair, just, and reasomable.”  These
views were given effest to by Denman, d., in Nevill v. Snelling (3),
and the principle enunciated by them was fully recognised by
Jessel, M., L., in Beynon v. Cook (4). 1 gather therefore, according
to the rule of equity liid down by Lord Hardwicke, that equitable

relief of the kind described Ly him may be extended to the cases ‘

of “persons under pressure without adequate protection,” or te
transactions with “ uneducated, ignorant persons,” aud thab it lies
upon him who seeks to fix them with a lability, which, upon the
face ot.lt appears unconscwnablo, to -establish that the contract
out of which it arises was “ fair, just; and reasonable)” Now, what

is the state of thmgs here? The plaintiff, an uneducated, igno-

ren countryman of one of the most rural districts within onr juris-

diction, found himself unable to pay Rs. 97 to his ctedltor. The -
creditqr; an astute Brahman mom,y—lendet , knowing that in their

1) I, R., 2 App. Cas. 814 (3) L. R 15 Ch. D 67.3.
)) L. ll‘.‘b Cl App- ,’484. ey L R, 0 (..h. .kpp, 439. :
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1886 relative positions, ono to the other, hocan dictate almost any terms,
proceeds to put forward the agreoment, the onerous conditions bf

.y - \ . L
o, which Ihave explained at the outset of my judgment. It is obvious

Raut FRASAD y1 0t in roality the debtorhad littlo or no cholee but to accept them,
and that mucl in the same way as a young spendthrife will give
his promissory note for a large amount, so leng as he gets a small
sum of presont eash, the plaintiff in his case was willing to consent
to any proposal to escapo from his immediate embarrassment. It
is equally clear to my mind that the object the defendant had in
view, knowing the plaintiff's pecuniary capabilities, was to put
him under such torms that, unless he obtained funds from foreign
sources, he would never be able to redeem his share, and it would
thus inovitably fall into hande. K

1t is bargains of this deseription between the small village
proprietors and the money-londers that are gradually working the
extinetion of the former class in many of the country districts,
and producing resnits which are not only a serious seandul, but &
positive mischief. For it is to be borne in mind that the pecuniary
difficulties of the persons I have mentioned are as often as not
the result of misfortune rather than improvidence, and that bad
seasons have as much to do withcausing them as waste or extra-
vagance. Whichever way it be, this is certain thab the money-
tenders, as anyone who sits in this Court must see, are to an alarm-
ing extent absorbing proprictary interests in the village communi-
ties, and.that the body of ex-propriotors is enormously ‘on the
inerease. It is, of course, not my business herc to diseuss tho
policy that should govern the action of the State in dealing with |
this state of things, but as a Fudge having power toenforce (.)(111i£a-
ble principles, L am resolutely determined, until I am sot right by
higher authority, to give effect, in cases of this kind, to the prinei-
ples propounded by the eminent lawyors, to whose ubtdtances'T
bave referred, and to see thab justice is done. Tt may bo said that
the repeal of the usury laws prohibits me from adepting the sourse
1 propose to take. As to this, it is enough to sayu that Lord
. Selborne, Tord Hatherley, and Sir George Jessel, in the Jjudg-
ments to which I have advertod, remarked in the clearc st and
most emphatie language that the repeal of the usury v i‘m'
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England had in no way touched or aftected the power claimed dy 1386
the Court of Chancery to grant relief in such matters. I entirely - Lum

» &l

coneur in, and approve, the order proposed by my brother Mahmood. Rt b
’ ) ANt unam.

Appeal dismissed.

REVISIONAL CRIMINAL. st

I November 15.
Befure My. Justice Brodhurst, ———

QUEWN-EMPRESS ». YURAN anp ornures,

Complaint, dismissal of—~Revival of proceedings— Criminal Procedure Code,
ss. 203, 437,

A complaiont was made, before o Magistrate of the first class, of an offence
punishable, under s 323 of the Penal Code. The Magistrate recorded a brief
statement by the complainant, but did nof ask him ifﬂp_:;_ggg_gwny_yv_iwtnegggmtgj:._ﬂ1.
An order was passed directing that “a copy of the petition of complaint should
be sent to the police-s‘mtion, calling for a report on the mntcer, ” and oo receipt
of the he report | E_{E}Eﬂlgl‘itl‘ ate dismissed the conl;_)lfgx_i; B_l}(}er 8, 203 of the Criminal
Procedure Gods. There was notbivg in the Magistrate’s original order to show
that he saw reason to distrust the truth of the complaint, nor dld he direct any

local mvest}gnnou to be made by 2 puhce officer for the purposn oi‘ ascertmmng

the txuth or mheh.md of he complmnt bubsequemly to the dxs:mss*tl of the

the same petsom in the same C jaurt, and upon tlus (,hu.rge the accused were tned
convlcted, and sentenced.

Held that the M:mstmle had not eompli

Elcla’ :ﬂso rhut the Magxstute in mdeung a further inquiry, on receiving
the complainant’s second petition, de nob act contrary to zm) pronsmn of the law
t had been

das:mssed 8 imther mquuy was necewm.

Tats was a cass veported to the High Coumrt for orders by
Mr. W. Crooke, Officiating Magistrate of Aligarh, The Magistrate
stated as follows in reporting the case :—

“ Tha facts of this case areas follows : —On the th 1 May, 1886,
the complainant Tika Ram laida charge, ander s. 323, Penal Code,
against Kapuriya, Puran, Choteh, Jhanda, Behari, Asa, Ram
Ratan, Pema, and Bndha. - The charge was laid in the Court of
Munsli Intizam-ud-din, Deputy Magistrate, who referred the matter
to the police for inquiry, aud on receipt of the police report, whicl
;wal %o the effect that the evidence against the defendants Was



