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juclgment is granted, and tho appeal will be rosfcored to the file of 
pending appeals and beard before the F u l l  Bench. L e t n 6xt 
Saturday week be fixed for the hearing and notices issue to the 
parties.

S t r a i g h t ,  O l d f i e l d ,  B rod b u r st , and T y r r e l l ,  J J . ,  concurred.

Application granted.''

A P P E L L A T E  C IY IL .
Before Mr. Justice Brodhurst and M r. Justice Tyrrell.

JA N K I (Apj>[sli,4Nt) v. T he COLLECTOl^ Off A LLA H A BA D  (EiispOND'.iiNT).'*'

Fauper suit—'Qonrt-fees, recovery of, Jnj Goverhmcnt—~Execution of dcaree—-Cross- 
decrees— Or os s~cla ims under same decrce-^Civil Procedure Code, 9̂ .̂ (c),
24-6, 247, 411.

Held th a t a Collector applying on liehalf of Governm ent under s. 411 of tho 
C ivil Procedure Code, for recorery  of courfc-fees by attachm ent of a sum of money 
payable nnder a decree to a plaiiitifl: auing m forma pauperis^ m ight be deemed to 
liave been a party to  the  suit in which the dccree was passed, within th e  meaniug 
of s. 24-1 (c) of the Code, and that an  appeal wonldj thereforej lie, from  an  ordef 
granting such application.

A. plaintiff suing in forma paupcrh to  recover property valned- a t Rs. 00,000 
obtained a decree for Bs. 1,439* The Court, with reference to th e  proviaiona of 
0. 411 o£ the Civil Procedure Code, directed th at the plaintiif should pay Ba. 1,196 
as the amount of court-fees w5iich would have been paid by him if he had 
Hot been perm itted to sue aa a pnnper. The Collector having applied under 
s. 411 to recover this amount by attachm ent of the Rs. 1,439 payable to the plain­
tiff, the defendant objec'ted that (i) certain co=?ts payable to  her by the  plaintiil; 
nnder the same decree, and (11) a sum of money payable to her by  the plaintilf ' 
under & decree whieh she had obtained in a crosa-suit in the same Court, should bo 
eet-offi against the Rs. 1,4SS payable by her to liini, with reference to ss. 246 and 
249 of the Code, and that thus nothing would remain duo by  her wliieh th e  Grovern- 
ment could recover. No application for execution was made by the  plaintill: foi* 
h is Es. 1,439, or by the defendant for her costs. In  appeal li'om an order allowing 
the  Collector’s application, it was contended that the “ subjeet-rnatter of tho suit*' 
in a. 411 of the Code meant the sum which tho successful pauper-plaintiffi- is 
entitled to .get as a result of his auceesis in th e  s u i t ; hut th a t ill the  sm t and tho, 
eross->smt taken together, tho plaintifE ultim ately  stood to lose a small sum, the 
defendant being the holder of the larger sum aw arded altogether.

Held that the  contention had no force, as exccutiou had not beeft tak en  out 
by the plaintifE or the defendant or both, and it could not be said th a t tho Govern­
ment had been trying to execute the plaintiff’s decree, or was a representative

■ of th^^plaiutilE as holder of the doccetal order in his favour for Bs. l,439,*^so as to

,’< ;lirst Appeal No. 154 of 1886, from an order of P a n " 5 r B m 5 3 a i S
ordinate Judge of Allahabad, dated the 15th March, 1886. j ,
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'oriag in to  opes’a tio n  the special r a le s  oi as, 246 and 2 i?  of the Code betw ec-a
■ and £he clefemlant. ft

Held also fchafcthe plaintiff was one wlio, fn the sem e oi a, 411, had suacee3e3
3.3 re-3peci; o f p a r t  o f  tb a  “ s a b jec fc -m a tte r” of his saifcj and on th a t  p . i r t  t lie re -
f o r e  a  '^ r s t c h a rg e  was by law reserved , a n d  seoarei'3 to  th e  Goyerum enfcj w lite li m ig
^u?tillad in recovering it io tliese proaeediugs from fclie tlefcQdaiit, vrfio was orderei
Ijy  tlio. d ec ree  to  p a y  i t ,  ia  th e  sam e  w ay as  c o s ts  a re  o rd ia a r i ly  re c o v e rab le  undeff 

. t h e  C ode.

H e ld  t h a t  th e  d ecrees  i a  th e  s u it  and th e  c ro s s -s u it  n o t h a v in g  re a c h e d  a 
s ta g e  i a  w liie h  th e  p ro r is io n s  of S3, 2i'3  a a J  247 o f  th e  C ode \7oald com e in to  p !a j ',  
a o  q u estio n s  o f se t-o ff Knd conse ip ie iit re d u e tio a  o r  o th e r  m s iif ic a tio n  o f  thG 
‘‘̂ .sub ject-m .atter” o f  th e  suit; d e e reed  a g a iu s t  th e  d o fe a d a a t a s  p a y ab le  b y  h e r  to  

t l ie  pla iiitifl; h a d  a t i s c n  o r  w u ld  be e n te s ta iu e d ,

One Oliedi Lai sued as & pauper to recover from Miisaniftiat 
Ja iik i tb|5 moveable aad imrKoVoable properfcy of a certain deceased 
person, valued afc Ks. 60,000. The decree in ib is  suit, -which was 
numbered 359, directed Janki to pay Ohedi Lai Rs, 1,439-2-6 and 
Ks. 22-0-9 costs, and Ohedi Lai to pay Jan k i Rs 879-5-9 costs. I t  
alsOj with relerence to the provisioaa of s. 411 of the Oivi] Procedure 
Oodoj directed that Ra, 1,225-8, the amount of eourt-fees which 
would have been paid by Ohedi Lai if he had not been allowed to sue 
as a paiipef, should be paid by him and Jan k i in the following pro- 
portionsj tha t is to say, Rs, l^ l9 6 “l-6  by Ohedi Lai and Rs. 29-6-6 
by  Jank i.

The Collector, oii behalf of G-overnmeat, applied to recover the 
Es. Ijl96-1"6 payable by Ohedi Lai in respect of oourt-faes by the 
afctachaieiit aud sals of the Bs. 1,439-2-6 payable by Jauki to hiiUj, 
and the Es. 29-6-G payable by Janki in respect of coiirt-feas by 
the attachm ent and sale of the Ua. 8T9-5-9 payable by Ohedi Lai to 
her. In the course of the proeesdiags Jauki paid to the Collector 
the Ps.s. 29-6-6. ■ ' ' .

’ W ith  reference to the application th a t the 1,195-1-6 payable ' 
b y  Chetii Lai* to (Javernment should be recovered by the attach­
m ent and sale of the , Rs. 1,439-2-6 payable by Jan k i to h im , Jan k i 
objeoted to the samoj contending th a t the amount of costs paj’'abl0 

iiiider the decree by C h ^ i  Lai to her, Rs. 879-5"9^ should, 
im der tha provisions,of s, 247 of the Civil Procedure, Code, be setH>ff , 
againsJthe Bs. 1,439-2-6 payable- by her.to him, which would |$3.?d *■ 

:a .balance of Ss, 55942-9  da® by her to G hsdi.Lalj and that,?  s iin i;'
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l£oo 8f j{g_ 558-13-0 piv-blo hy Ohedi L il to her unl :r a 'leorce wliich
~  i she hi] obtained again-ifc him ia a buii brv u;;l‘t by her, number«od 

«■ 415, ['houlJ, under s. 346, be set-oflP against this balance, and thus
TvBOF nothing would reaiain due by her to Cajdi Lai Vvhich the Govern'

A l l a h a b a d ,  recover.
The lower Court di?iallowed this ccntention, an i directed execu­

tion to issue as prayti by the Collector.
Janki appealed to the High Court.
Mr. C. []. B ill and i’audit S  ind tr Lai, for tha appellant.
The Oo'jei'n.ncnt Pleade/ ('luujhi Ram  Prasad), for the respon­

dent.
Tyrrell and Brodhurst, JJ.—A preliminary objection was 

taken to the hearing of this appeal by the learned pleader for the 
respondent, on the ground that the case does not come within the 
provisions of clause (c) of s. of the Civil Procadure Code, and 
therefore no appeal lies uader that section, none also being allowed 
under s. 588 id. We hjIJ thit, havimj; regard to s. 411 of the Code, 
the respondent m’y ba d’eniad to havo bj_a a party to tho buit in 
the sense of s. 244 sun a. We therefore entertained the appeal. 
The facts of the case are fully and correctly given by the Subordi­
nate Judge, whose order is under appeal before us. Briefly stated, 
the case stands thus:—In suit No. 359 the Subordinate Judge of 
Allahabad practically made three decretal awards; (a) he decreed, 
to the plaintiff Chedi Rs. 1,439-2-6 with costs thereon against the 
defendant Musammat Janki, now appellant here; (6) he decreed to 
the same defendant her costs on the large portion of Chedi’s claim 
which stood dismissed; and (c) he awarded to the Government—> 
respondent here—Rs. 1,225-8-0, costs in the sense of s. 411 of the 
Civil Procedure Code, of which Rs. 1,196 were payabje by Chedi 
and Es. 29-6-6 by Musammat Janki. The latter has paid this claim, 
No application for execution was made by Chedi on the one hand, 
or by Musammat Janki on the other.

But on the 11th April, 1885, the Government applied for and 
obtained attachment of Chedi’s olaim against Musammat Janki for 
Rd. J,439-2-6, and Tin order was served on Musimmr.  ̂Jaoki»forbid- 
uingherto pay to Chedi,and on him restraining him fro n r c . v  r lr ^  
from Musammat Jaaki,.the decret'il amount j ’lst mciitic ic J. Kc .sr',*
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mat Janki objected fo this order, but her objection was disalloweS.
Tke Subordinate Judge ruled that the Government had a first and
paramount claim on the sum decreed to Chedi by reason of his «■
partial̂  success in his suit against Musammat Janki, and that no
step in execution having been taken by Chedi to realize this Aw-ahabad
debt from Janki, and consequently no counter-claim agxinst the
same on the part of Janki having oomo into exisianca in the
modes contemplated in ss. 246 and 247 of the Civil Procedure
Code, and the Government being in these proceedingj not thj
representative of Chedi, the decree-holder, but an indopen-»
dent party holding a decretal order apart from, and even adverse
to, the said Chedi, this first clajm must be allowed, and could not
be defeated by the cross-claim of Musammat Janki under the
decree in suit No. 359, or in her cross-suit against GheJi No. Ii5.
We think that this decision was right. It was argued for the 
appellant that the “ subject-matter of the suit” 411, means the 
sum wliich the successful pauper-plaintift is entitle! to get and can 
obtain as a result of his success in his suit; but that in the suit 
No. 359 and in the cross-suit between tne Same parties. No. 445, 
decreed together by the same Court, Chedi ultimately stands to 
lose a small sum, Musammat Janki being, on the combined results, 
of the two suits, the holder of the larger ŝ um awarded aItog'‘ih >r.
Now, whatever force there might be in thii co 1 ion, if t 'esuao- i 
had been initiated or taken out by ChcJi or Ly riii ‘ J ’t 
or by both of them, we think that it has none in t’ c - r a.r in 
presented in these proceedings. For it cannot bo coneclcithit 
the Government has been trying to executj Ch.-’ ll’ct ,t_ , -r i 1 r. 
representative of Chedi as holder of this docretxl order th u 
mat Janki should pay him Rs. 1,439-2-6, in such n som'' oc mo,’ 3 

as to bring into operation the special rules of sd. 240 , a j  217 
between those two persona.

It als*o seems to us to be dear that whin C’lidi, chiming to 
recover by his pauper suit Rs. 60,000 from J!Iu;ammat Jankr, 
alleged to be wrongfully kept from lam by hor, g lined a decrea 
against her for Rs, 1,439-2-6 of that r:ion3y, ha io a pLintiiT in the 
senwe of s. 411, Civil Frocoduro Code, who h.n sucee dod in 
rcjpect of part of the “ subj'cl--iiatitr ” ot that suit, and on Si:,t 
parf* therefore, a firsS charge is by the law reserved and socurel t>
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ilia Gove-mment-rosponderitj wliicli is juaiified ia, r e c o v e r in g  i t  in  . 
tbese proceedings3 micler f,ho circiimstmiccs of tlwB case meiitioiKld 
above, from Miisammat Jauki, who w a s  ordered by tlio decree to 
pay it, in tlie same way as costs ure ordinarily recoYerablojmdor 
the Code. Hokliufj;', then, iha^. tlio deeixies so tho eases Nos. S59 am i 
445 bnd nob reached a alage in which the proviBiooa of ss. 246 and, 
247 woiild COITK-) in to ph^V5 we aro of opinion ihat no qncsfcioiis o f  

seL“oii‘and consequent reduction or ol.hok' niodiii,cation of tho “ sub­
j e c t - m a t t e r ”  o f  tho suit decreed uguinsl; Miisamm;ib J a u k i  a s  

payable by her to Chedi h a v e  ra'iaea. or can be eoteri^aiiiedo T h e r e ­

fo r e  the pleas of this appeal are irrelevant to the case, and w o  

dismiss the appeal w ith  c o s ts .
Appeal U sm im do
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FULL BENCH,

B e fo re  S i r  John  E dge, K t,,  C h ie f Justice,, M r .  JusUc& S tra ig h t, M r .  J u s tic e  
O ld fie ld , M r , J u s tic e  B ro d h u ts tj  and  M r ,  Jusidcc  T t/rreil,

PAESOTAM  SARAN ex nifs atr-mjiAN CO IEA N JI (PLAiHmrs') v, M ULU
AMD OTHBBS (Om^tJNDAKa'B).*

MortgatfC'^Ilight to m h ‘-~Death of sole mortgagee having eevcrul heirs— Sale o f  mort̂ - 
gagee’s rights h / one o f such heirs—"t^uU by purchaser fu r  sale o f mortgaged 

properly— Act iF o /1 8 8 2  {Tra?isfer o f Fropcrly AGt)^ s. 67,

Upon the death of a sole mortgagee of zamindari pi’oporty, his estate  was 
diTiflcd among his heirs, one of ivhom, a aon, was entitled to foiirl;eeu out of tlii!,'ty« 
two shares. The son esecntecl a sale-deed ^Thereby he cooToyed the mortgagee’s 
rights under tlie mortgage to another person. In  « suifc for sale brought against 
the mortgagor by the reprcseutative of tho purchaser, it was found that tho 
plaintiff acquired, under the deed of salej only the rights in the m ortgage of 
the  son of the morfcgageej though the deed purported to be an assigameut of tlio 
■whole mortgage.

Meld bj? the Full Beneh th at the  piaintiff waa not entitled, iS3 respect of his 
own share, to maintiun the suit for iialo ajfti.iust the whole prop'erty, the other 
parties interested not; having been jo in ed ; that mareoFer he ,.\va8 n o t entitled 
to  succeed, eren in an amended actlonj in claiming the sale oS a portion of the 
property in respect of his own shnre, and that the suit w»h, therefore, not niaia- 
tainable. Binkan D ia l y . Blanni .Bam (1% Bhora Jhij t .  Ahilach Roy (2), and 
Jledar JBal'ht 3Iuhanmad AH r. Kkurram Bahld Yakyci AU JT/iflM (3 ) re fe rred  to

^ Second Appeal Wo. F/65 of 1885, from a, decree of H- Q-. Pearsfij iCsq.j 
Dietriet Judge of Moradabad, dated the 22nd Jn ly , 1885, confirnaing^ decree o l 
Mr, H , Dafid, Munaif- of Bilad, dated 9th February, 1885. , ,

(1) I.li.IC , 1 A11, 2S)7 (2)10 W. E.
(3) 19 W . li, 315,


