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In  our opinion they do not. They clearly do not amount, to ^
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HiRsnEa

Kai.

crim inal prosecution of the responden t; but they are proceedings ^zid Bafh^k 
prelim inary to ifi, which are necessitated iiadet the provisions of the 
Crim inal Procedure Code, bu t which need not, and did not, result 
in  a pfoseoution. There has been no loss and  injury, and no loss 
was entailed on the respondent by the act of the appellant in apply
ing  for leave to prosecute the respondeat. Tlie only loss wliicli the 
respondent 6an show he suffered was in the expense he was pu t to 
in  employing counsel to appear in the Court in answer to the 
appUoations, B a t this did not necessarily result from the appellant’s 
applications. The appellant did not cause him to’ be summoned, 
and any appearance he put in was diie to the fact tha t he had 
through ^ is  counsel asked th a t he should liave notice of any such 
application, anticipating that it m ight be made. We are of opinion 
th a t under these circumstances the plaintiff-respondent cannot 
recover damages.

W e set aside the decrees of the lower Courts and dismiss the 
suit with all costs.

Appeal allowed.

P U L L  B E N C H ,

Before Sir John Edge^ Kt., Chief Jnsiioe, Mr. Justice S tm ig h M r ,  Jusiiee 
Oldfield, M r, Justice Brodhurst^ and M u  Justice Tyrrell,

GHANSHAM SINGH ( A p p l ic a n t )  v . LAL SINGH (O p p o s ite  P aktt)**

Jtevieu) o f judgm ent— Omission to serve notice o f hearing o f  appeal upon applicant 
^ G i v i l  Procedure Code, s. 623—“ Any other sufficient reason”— Fractice-^  
Notice to slm o cause—R ight to begin.

An appeal which was referred to the Pull Bench for disposal was heaifd aaS 
determiaed by the Full Bench and judgment glTen in favour ol the appellant in 
the absence the respondent. Subsequently the respondent applied ior  a review  
of judgment and proved that hia absence at the hearing hefore the Full Bench 
■wtis diie t(f a mislake which had been made in not serving him with notice of the 
reference. . . .

HfiZdhythe Tull Bench that, under the eircnnastaueesj the applioanfg 
a b s e n c e  at the hearing came within the -vvot'ds any other sufiScieiit reason” ia 
fi, 623 of the Civil rrocednre Code, and the review should be granted and the 
appeal r(>hear3.
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Upon the hearing of an application for review of judgm ent, upon wMch nn 
order has been passed directing tlie opposite party  to show ciuisc why th e  appli
cation should not be granted, counsel for the opposite p a rty  should begin.

T h is  was an application for review of a judgm ent of the  F ull 
Bench of the Oourt by the respondent in  S. A. No. 1468 of 1884. 
The applicant stated as follows

‘‘1 . That on the 26fch October, 1885, the said second appeal 
(N o . 1468 of 1884) was heard by  a Division Bench of this 
Hononrable Court consisting of the. then Chief Justice and Mr. 
Justice Brodhiirst. Jndgm ont was reserved, and on tlie 1 2 tli 
November, 1885, owing to a difference of opinion, the appeal was 
referred to the F u ll Bench for decision.

“ 2 . That no notice of such reference was given to your peti- 
tioner, and he did not therefore instruct counsel to appear for him.

^̂ 3 . That on the 21st January , 1886, the said appeal was 
disposed of by the F a ll Bench in the absence o f your petitioner, 
and judgm ent was given, reversing the tw o concurrent decrees of 
the lower Courts.

“ 4. That your petitioner is advised tha t the judgm ent of this 
Honourable Oourt is erroneous upon the following (among other) 
grounds J—

(a) That the suit is barred  by the L im itation Act.

“ (b) That independently of the evidence on the record refef" 
red to in the judgm ent of th is H onourable Court, there is other 
evidence on the record whicji goes to support the case of the 
defendant-respondent, to which (ow ing to the petitioner no t being 
represented by counsel at the hearing of the appeal) the attention 
of this Honourable Court would seem not to have been directed.

“ Your petitioner therefore prays tha t, with reference to the 
provisions of s. 622 of the Civil Procedure Code, this H onourable
Court will review its judgm ent of the 21st January , lo S 6 , and 
testore the decrees of the lower Courts, or pass such other order in 
tlie premises as to this H onourable C ourt may seem f i t / ’

On the 6 tii November, 1886, the Full Benolrordered th a t notice
- should issue to the opposite party  to show cause why the application' 

should not be granted. On the 15th November tho applioatiotf 
came before the F ull Bench for disposal



M r. G. E . A . Ross and Mr. T. Con]an, for the applica.st. 3.5SS
• P and it Ajudkia  for the opposite pai'ty. °"T

U pon the case being called on for hearing Pandit Ajndhia Nath  Siksh 
claimetj to be entitled to begin, on tbe. grQiind that iio ticejiad  beesr Lai. Bisgh. 
isrsued to him. to show cause against the application.

Mr. G. E . A . Ross said tha t the practice of the Court in refer
ence to this point was not definitely settled. He left the m atter, 
w ithout argument, upon it, in the  hands of their Lordships.

The Court said that Pandit A iu ih ia  jYiifiUa.ad~beiter begin.
The application for review of judgm ent was then heard.

Pandit A judhia  Fatli, for the opposite party .— The applicant 
cannot apply for a review of judgm entj as the remedy provided is 
an application for the re-hearing of the appeal. The application 
m ust be treated as one for the re-hearing of an appeal heard ex 
parte in the absence of the respondent. As such it is barred by 
lim itation, having been made more than  th irty  days after the date 
of the decree in appeal. I f  the application is taken to be one for 
review of judgm ent, then the absence of the applicant a t the hear- 
ino- of the “’appeal is not a sufficient reason” for g ran ting  the 
review, within the m eaning of s. 623 of the Civil Procedure Code,
H e referred to Kishna Earn v. liuh n iii Seioak (1) and Sheo R atan  

V. Lappu Kuar (2)

M r. Rossy for the applicant, contended that the mere fact that 
the applicant had not received notice of the reference and the appeal 
had been decided in his absence was sufficient reason. ” H e 
referred to B ih i Mutto v. llah i Begam (o) and Ajudhia Prasad 
V. Bahm^kand  (4), contending th a t the applicant might apply for 
review of judgm ent, and was no t bound to apply for a re-hearing 
o f the appeaL

Edus^ 0 . ^ —The applicant for review of judgm ent in  this case 
\yas absent a t  the hearing before the F u ll Bench, and we are satis
fied th a t his absence is accounted for by a eiistake which, was 
made in. not serving him w ith notice of that hearing. W e are o f 
.opinion that, under the circumstancesj the applicant’s absence at 
■the heaij^ng comes w ithin the w ords “ ^ny other sufficient 
'a sed  in  s. 623 of the Civil Procedure Code. The re v ie w 'o f ,

.  (1) %Teekly Notes, 1882, p* 102.' (3) L 6. Al),: 05.
(2) I .  L. R., 5 All. H . (4) L  I?.
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juclgment is granted, and tho appeal will be rosfcored to the file of 
pending appeals and beard before the F u l l  Bench. L e t n 6xt 
Saturday week be fixed for the hearing and notices issue to the 
parties.

S t r a i g h t ,  O l d f i e l d ,  B rod b u r st , and T y r r e l l ,  J J . ,  concurred.

Application granted.''

A P P E L L A T E  C IY IL .
Before Mr. Justice Brodhurst and M r. Justice Tyrrell.

JA N K I (Apj>[sli,4Nt) v. T he COLLECTOl^ Off A LLA H A BA D  (EiispOND'.iiNT).'*'

Fauper suit—'Qonrt-fees, recovery of, Jnj Goverhmcnt—~Execution of dcaree—-Cross- 
decrees— Or os s~cla ims under same decrce-^Civil Procedure Code, 9̂ .̂ (c),
24-6, 247, 411.

Held th a t a Collector applying on liehalf of Governm ent under s. 411 of tho 
C ivil Procedure Code, for recorery  of courfc-fees by attachm ent of a sum of money 
payable nnder a decree to a plaiiitifl: auing m forma pauperis^ m ight be deemed to 
liave been a party to  the  suit in which the dccree was passed, within th e  meaniug 
of s. 24-1 (c) of the Code, and that an  appeal wonldj thereforej lie, from  an  ordef 
granting such application.

A. plaintiff suing in forma paupcrh to  recover property valned- a t Rs. 00,000 
obtained a decree for Bs. 1,439* The Court, with reference to th e  proviaiona of 
0. 411 o£ the Civil Procedure Code, directed th at the plaintiif should pay Ba. 1,196 
as the amount of court-fees w5iich would have been paid by him if he had 
Hot been perm itted to sue aa a pnnper. The Collector having applied under 
s. 411 to recover this amount by attachm ent of the Rs. 1,439 payable to the plain
tiff, the defendant objec'ted that (i) certain co=?ts payable to  her by the  plaintiil; 
nnder the same decree, and (11) a sum of money payable to her by  the plaintilf ' 
under & decree whieh she had obtained in a crosa-suit in the same Court, should bo 
eet-offi against the Rs. 1,4SS payable by her to liini, with reference to ss. 246 and 
249 of the Code, and that thus nothing would remain duo by  her wliieh th e  Grovern- 
ment could recover. No application for execution was made by the  plaintill: foi* 
h is Es. 1,439, or by the defendant for her costs. In  appeal li'om an order allowing 
the  Collector’s application, it was contended that the “ subjeet-rnatter of tho suit*' 
in a. 411 of the Code meant the sum which tho successful pauper-plaintiffi- is 
entitled to .get as a result of his auceesis in th e  s u i t ; hut th a t ill the  sm t and tho, 
eross->smt taken together, tho plaintifE ultim ately  stood to lose a small sum, the 
defendant being the holder of the larger sum aw arded altogether.

Held that the  contention had no force, as exccutiou had not beeft tak en  out 
by the plaintifE or the defendant or both, and it could not be said th a t tho Govern
ment had been trying to execute the plaintiff’s decree, or was a representative

■ of th^^plaiutilE as holder of the doccetal order in his favour for Bs. l,439,*^so as to

,’< ;lirst Appeal No. 154 of 1886, from an order of P a n " 5 r B m 5 3 a i S
ordinate Judge of Allahabad, dated the 15th March, 1886. j ,


