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Before Sir John Edge, Kt, Chief Justice, and Mr. Justice Oldficld.
NATHU MAL (Porcuasmr) v. LACHMI NARAIN (Drcres norpng).®

uwzl Procedire Code, s8. 313, 320 Tronsfer of exerution of decree to Collector—
Jurisdiction of Civil Courts to enleriuin application under s. 313~ Rules pree
seribed by Local Guveinment under 8, 320— Notificaidon No. 871 ¢f 1830, duted
the 30th August:

Held that an dpplication under 8. 318 of the Civil Procedure Code by the
purchaser at a sale in exedntion of a decree which had been trunsferred for execu-
tion to the Colléotor in accordance with the rules preseribed by the Locil Govern-
ment was entertdinable By the Civil Courts, and the Collector had no jurisdiction
ander the Code or undér Notification No. 671 of 1880 to entertain it. JAfadhe Prd~
sad v. Hunsa Kidar (1) referred to. .

Tuls was an appeal from an order of the Sitbordinate Judge of
Bareilly, dated the 10th April; 1886, rejecting an application under
5. 313 of the, Civil Procednre Code: It appeared that under the
roles prescribed by the Liocal Government under s. 320 of the Civil
Procedure Code {Notification No. 671 of 1880, dated the 30th
August), the execution of a decres was transferred by the Snbordi-
nate Judge t6 the Collector. The Collector sold the property ordered
to be sold, a share in & village, on the 20th January, 1886, and ic
was purdmsed by the appellant, Nathu Mal. The sale was subse~
quently “confirmed by the Collector under the rules mentioned
above. After this Nathu Mal applied to the Subordinate Judge,
under 5 813 of the Civil Procedure Code, to set aside the sals on
the ground that the judgment«debtor had no saleable’ interest in
the property sold. This application was opposed by the decree-
holder, and the Subordinate Judge rejected it on the ground that
it was not entertainable by him. He observed as follows:—

“In my opiuibu the application of the purchaser (applicant) is
tiot entertainable under s. 813 of the Civil Procedure Code, because
the landed share wag not sold by this Court, buit the esecution of
the decree was transferred to the Collector. 8. 313 applies to sales
made, by the order of the Court, and not to sales made by the Col-
lectar under decrees transferred to his file. A sale like the pre-
sént cannot be seb aside except on the application of the decree-
holder or the judgment-debtor whose property has been sold. The

Court is bound to obey these rules, and these rules r'ela.te os )ecialiy‘

#* Firas Appeal No. 82 of 1886, from an order of Lala Banwarl. Lal bubo:dh
nate Judge of Aligath, dated the 10th April, 1886. .
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tomsales effected by the order of the Collector. Tule 13 of the
Notification provides for the confirmation of sales as regards the
parties to the suit and the purchaser. Objection to the confirma-
tion of the sale is wade cognizable by the Revenue Court, and
there i3 pothing in the erder to enable the purchaser to question
the sale by an application to the Civil Court. The proceedings of
the Revenue (ourt adopted in selling this land, in pursuance of
Notifieation No. 671 of 1880, dated the 30th August, cannot be
qguestioned in this miscellaneeus proceeding, when there is no provi-
sion allowing the purchaser to make an application of this kind.”
The purchaser appealed to the High Court, contending that the
lower Court had improperly refused to entortain the application.

Mr. & E. A. Ross and Baba Ratan Chand, for the appellant,
Pandit Sundar Lal, for the respondent.

Epag, C.J.—In this case a decres, ordering the sale of eortain
immoveable propevty, had been transferved to the Collector, who,

in accordance with the divection, sold. The purchagor alleges that

it was after such salo he diseevered that the judgment-debtor had
no saleable interest in the property sold by the Collectors There-
upon he applied to the Judge to set aside the sale under, T pre~
gume, s. 513, Civil Procedure Code.

The learned Judge was of opinien that, inasmuch as the sale
had been transferred to the Collector, ke had no jurisdiction i the
matter, and declined to entertain the application, from which ordor
an appeal has been preferred before us. The only question before
us is, had the Judge jurisdiction to entertain the application maia
to him? Itis contended by Pandit Sundar Lal that when onee
execution of a decres has been transferred to the Collector, the
‘Civil Courfs thenceforth become divesied of all jurisdiction, and
the only thing they can dois to see to the application of the
money, the proceeds of such sale, on its being handed dver by the
Collector, and has relied on Madho Prasad v. Hansa Kuar (1),a8
an authority for that proposition. Now, assuming that the exccu~
tion of the decree had never heen transferred to the Collector, lot
us for a moment consider what is the reason for the introduction
of s, 313 into the Code of Tivil Proceduro. -

(U L L R, 5 AL 514,
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It was introduced in order that a speedy, guick, and inexpen-
sive remedy might be provided by which a purchaser could gat out
of his difficulty in cases in which he, buying property at a sale
under, a decree, found that the judgment-debtor had no saleable
interest in the property. For certain reasons it was decided that
certain of these sales should be transferred to the management of
Collectors ; and accordingly s. 320 was introduced into the Code,
and the Local Government had thereunder power to declare by
notification that the execution of certain kinds of decrees shounld be
transferred to the Collector, But there is nothing to show that
the Local Government had power o make auy rule enabling the
Collector to deal with questions of title. I can. well understand
why such a power should not have been delegated to the Collector.
Questions of title are sometimes the most difficult ones to deal with,
and they should be left in the hands of the constituted Courts of
this country. Further, the Notification by the Local Government,

No. 671, dated the 30th August, 1880, specially provides that the

Collector shail not before sale exercise any jurisdiction whatever on
an objection raised to the sale. If any question of sale arises, it
may be brought before the Court which made the decree, and that
Court may deal with it. It can also be brought-before the Collec-
tor, but with the only resulf that he must send it on for disposal
to the Civil Courts. It is obvious that it was never intended by

the framers of the Notification of 1880, or of the Civil Procedure’

Code, that the Collector should have jurisdiction to deal with mat-
ters relating to title. Let us consider whether, according to the
wording of these sections of the Code, the Civil Courts bave not
power to entertain applications such as this one in the present
case.  In s, 813, Civil Procedure Code, it is provided that the pur-
chaser at “any such sale” may apply to the Court. . *Any such
gale”” must refer to a sale under Chapter XIX, s. 311. Conse-
quently;'if this is a sale under Chapter XIX, and there is no

express provision taking away the power of the Civil Courts to deal
with it, it follows. that jurisdiction still remains with us. That it
is a sale under Chapter XIX is admitted by Pandit Sundar Lal.
It is a sale in pursuance of a decree. It is a sale which hasits
very eRistence by reason  of the provisions of Chapter XIX of the -
Civil Procedure Code. 'I have- therefore 1o hesitation in saying -
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#hat this case comes within s 513, and that the Civil Courts had
jurisdiction to entertain the application.

The appeal will therefore be allowed with costs, and the Judge
below is directed to hear the application on ifs merits.

Qzorieep, J.—I eandur, ‘
Appeal allowed.

Béfore Sir John Edge, Kt., Chief Justive, and Mr. Justice Oldfield,

QULZARL LAL (Prarsrirr) o. DAYA RAM asp anornnrs (Derowpayes).

Eaxecution of decrea—Transfér of decree—Civit Procedure Gode, $5.232, Z-i'i——A;“péui
—dct 111 of 1877 (Registration Aet), s 28.

Tue Words of s. 28 of tlic Begistr’mtiﬁn Act (111 of’ 1877), < some portion of the
property *” shonld nab be read as meaniog some substantial portion, Sheo Dayal
Aol v, Hari Ram (1) dissented frony.

“fie hiolders of a dedree for the sale of mortgaged property transferred the
sume to & by instruments which were registered at a place Whére & small portion
orily of the property was situste. Subsequently 37 transferred the decree to
other pefsons, and fhe co-frunsferces applied under 5, 232 of the Civil Procedurd
Code to have their names substitutcd for those of the origimal decree-holders.
The judgment-debtor opposed the applieation on the grounds that M’s name had
fiob beén silbatituted for the nhmesof fhe otiginnl deeree-holders “who had trans
ferred to lilm, dnd that the transfors to M were inoperative, g the instraments of
transfer had not heen registered at thic plade where the sabstantial portion of the
mortgaged property was situate, in accotdanee with . 28 of the Registration
Act ‘(III of i87 7). It appenred that no notice had been issued to M, under 5, 232
of the Civil l’zjocedure l?qde, that he was dead, and that his legal Fopresentatives
had not been cited as required by law: The application was allowed by thé Courtg
below.

Held that the #atfer involved questions mrising Detween the parties to the
decree or their representatives within the meaning of s 244 (¢) of the Code mu;
that the exder alluwing the application was therefors a decree within tie d;ﬁui«
tion of s. 2, and was appealable as such,

Held that, even assuming that the judgment-debtor had a logus stends to raise
the objection thab nobice had not been issued to thea pplicants™ transfuwrng '
had po possible interest in the question, aitd could ot bie prejudiced by the ps ,i 'e
of the ovder s that it was not neeessary to cite the représeumti'ves ‘u‘i thr? gss’ng
feror; and that the order not being ons upon which execution of the decsee me 1
isgue, hut merely for & transfer-of names, the objection shat the tz'ang(f B
not been cited under . 232 was nob a sibatantial one, Rror Jag

* Second Appeal No. 77 of 1886, from an ord =
Judge of Barei]‘ly, d:lteri th‘e 14th Jaly, 1886, :Lﬂ‘irnfiﬁ:,; ;?f] 31]'1.{1:&(?5 h’lf&?&r gl)lﬂtx‘ict .
mwad&bdul Qayum Khan, Subordinate Judge of Bareiily, dated the 186 Mlay ‘fi%gg‘"
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