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m achiloubt wlieilier in that ease I shoulJ have com e to the same 
GonciasioLL. I t  m ight possibly be sahl that was a su it to pvo” 
hibit an net orbroaeh aiojiiioiied ia cK (cc) of s. 1)3 of tlio Kent A c t 
Tho suit, hovvever, is oiio fco obtaia a tiiaudatury injuuctioa not to 
prohibifc a persoa from plaiitiag fcreos, bab to npi’oofc i;rees whioh have, 
ali'e;u,ly been phintod, AViLbotifc oxprosoUi^' any viovv on the mBi’itSj I 
wouhl romaiid the case to the first Coiu't luider a. 562 of tho Go Jo,

The defetidaut must bear tho coats of the liligatiou hitherto, for 
he hits prevented the plaintiff from having had his suit tried, ami has 
pat him to the cost of going to tho Ju d g e  and coming to this Court.'

Oldfield , J . —1 am eatirely of the samo opitiiou.

Case remanded.

1S86 
September 13.

Before S ir  John JSdgc, lit , ,  Chief Justice,

A.MII'1 HA.SA.N CDwORKE-aoLOisst.) ■». A l l M A D  A L l  ( ^ odqmkn 's-'.re bt o ii) .*

C iv i l  iV w eJ u rfi CoJfl, s s:  545, 546j G i7 — E £ e c id lo n  o f  d ec ree— I te v ia v  o f  ju d g m e n t - -  

S tn y  o j  esecuti.on  p a id in g  (ip p lica tio n  f o r  r ^ v in w — Ju r isd ic t,io ) i ’̂ C i v i l  JProcedure  

Code, s, A n ij  o ther s u ( j ic ia i t ,r e a H a n ”

3, 6i1 of the Civil Pruecdnre Cade provides to r the procRclure to be followed, 
in niiscellaaeous m atters oiheu Ikau^suUs and appeals, ami ifcs proTisiQua, read wiLlx 
as. 5i5 aad  5-16, f^ire no priwet to iHc Ouurt oi* a Judge, after tlie passing of a final 
iinappculabie decree, and before the y,-L'audng of an ap pi leal ion for review of judg- 
meutj to order a stay o£ e ie c a d u a o f  the deoree. Nu svxcli puwes; exists midei; the  
Code.

S, C)23 gires a more extonsiv'a riglil! of review tliau existed in Englariil, wliero 
a reWew could cmly be obtained by Bhowiiig that there 'vvaa a p i'a r tu ta n  tho record 
error iu law, or that uew aud releviuit luatler hud heoii diHcorcrod a fte r the 
■jadgraeut whieh could not possildy have been used when the jutlgiaeiit was given, 
or that iudgnieufc wiM obtanied by fraud. The word.'j “ or for auy other suflidetiiJ 
reason” mean that the reason m ust be one siillicient la the Coartior Judge to vphom 
the application for review is iiiaiie, aiid they eamiut be held to he liiuitei] to the discov­
ery of new (111(1 impoi'iaiu matiei: or evidi Kecj or the occurring' of a ndstako or 
error apparent oa th(3 record. Whether or not them  ia .iu  siich ra.siiis “ any other 

. suGiciesitreasou” m iy  dupeiul on a quoHtiou ol: huv,, or a question of fact, or a m ixed 
q,aeatioii of law and fact, JteasiU JIuiicin v. Hadjtts Abdocilhsfi (1) v(:ti.in'ciLtiu

In cases wliere a atay of oxtcutiun or an injunction ia granted oa fin ^x-parie 
. sjppllcation, liberty, to apply tf> the Jadsfi to viu'y or set aside Jiis order muKt bo 

imj>lied, i f  not espxessod. Fritz v. Ihbson  (2) rd 'en ed  to.

' 1 Kt., Chiei Justice,'dated the 2ath A ugiist, 1886. w ,

(1) L, E., S led, Ap. 221,. (2) L. Cb. Div. U2,
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Ob the 29lb Ja!y, 1880, an appUcatiou was made by a party  against w^om 1SS5
th<? Hig'h Court, on sccniifl appeal, hini passed a decree liatcA tbe ISth Masch, 
f 836, for review of juQgaieufc. O n th e 2 5 iii August, the applicant made a, fnvther H asas'
a p p lic a tio u  execution of the decree might be stayed pendiiit’ the detsriuiua- Ahmad* A ir. 
tion of the appiication for revieiv, and an oniev w;i3 passed ex-parte granting  th is 
application, Suhaeq,aeuUy-, the opposite party  applied under s. 023 o£ the Civil 
Pvocedure Code for a  review of the cx-piiriu order un the grounds ( i)  that the 
Court had no jurisdiciiou to make it, atnl (ii) th at iho app'icaviou of the ‘29th J u l j  
was hayond time, aaJ therefore there coaid be no review of judgoieut, and no 
ordef for stay of exeuntlou peading- suuh rcriew-

Meld th a t the Coart; had power, under s. 623 at the Code, to  review the 
^ex-parte order of the 23th August, and that such oider had beea made w ithout 
jurisdiction, and ought to be repieivpd,

Bcid fcbafc ibe decree of the ]3 lh  -M.arch btSng fiaal and unappealable, and n o ■ 
application for revitnv of judgraeat having beeu granted within the meauiug-o£ 
s. 830 o f  the Code, the application for stay of esecution did not fall w ithia s. 5^5 
or 8. 543, nor did s. 6i7 apply to it, nor any other p ro risio n  of the Code.

Held thnt, h.a.nwf regard to the cirumuatiince^ that the or ler of the 2Sf;Ii 
August was tsjiide without jurisdiotirtii,.aa>l upon lUi ex-parte applicatioii of which 
the opposite party had no notice, and intei-fered perhaps iiidefiuitely w ith his 
r igh t to obtain the money la  Court tinder the final and uuappeulatde deci'ea in tiis 
favour, aa to which no applic.itioa for review had been j,n'anr.ed, and that the  
application for review of judgment wa^ made after the sta tu to ry  period of ninety 
days had expired, and contained uo espiauation of the delay, sutScient reason for 
reviewing the order of the 23th A ugust had bcjen shown.

The facts of this case are suffioienii/ stated in  the judgmenfc 
of tlie OoiirL

Pandifc Sundar Lai, for the app lican t

Mr, Ami?’iiddii(, for the opposite p a rtj.

E d g e ,  0 .  J . — T h is  is  a n  a p p lie n tio n  to  m e, u n d e r  s . 6 2 3  o f  t h e  
C iv il  P r o c e d u re  Gorlej fo r  a  re v ie w  o f a n  o rd e r  jjia d e  b y  m e  on 
th e  26r.la o f  A u g u s t  s t a y in g  th e  e x e c u tio n  o f  a  d e c re e  iu  t h e  

C o u r t  o f  th e  S u b o rd in a te  J u d g e ,  A n a liiib ftd , in  tiie  case o f jihm ad  
A ll  V. Kha?i. ^

II?appears that the suitj out of which the application on which 
I,m ade the order to stay arosej was one, brou;i:ht by AliniEid Ali 
against Am ir Hasan K han for malicious prose.culion. The aetioa 
came on. for' tria l bo to re M r, Abinasli Ohander Banerji, Subor­
dinate Judge, who, on the SOdi Ju n e , 1884, decreed Ks. 500 
agaiest the defendant, with; proportionate cotsts and iiiter^st a t S,

, p|ii' ceat. pej, aunum. , ,'Against this decfe©, each side, appealed to.



&M1B Hasan
V.

Ahmad A ti.

1886 Judge of Allahabad, w ith the resu lt th a t on the 6th M a j,
1885, the defendant’s appeal was dism issed w ith costs, and  the 
Judge^ on the plaintilF’d appeal, made a decree in his favour for 
Rs. 2j835j wiih costs proportionate to that- sum in both Courts, 
B j  a judgm ent of this Court in apj)eal tho decrees of the Jn d g o  of 
Allahabad and the decree of the Kubordinate Ju d g e  were set aside, 
and the appe;il of A-nir Hasan K han  to this C oart decreed with 
costs. I t  appears that Am ir 11 as an K han , on the 22nd August^ 
1384, to save exeaution being taken -oat against him  on tlie decree 
of the Subordinate Judge, deposited in C ourt Ra, 711-3-6 (being- 
the decretal ammnit wich costs), p ray ing  that th a t am ount should

■ be kept in deposit until his appeal should be decided. N ot- 
w ithstanding this p ray e r, tha t am ount was paid cu t to Ahn’ad Ali. 
I t  also appears from iho petition of A rair H asan K ban ia tJiis 
application, that after the decree of the Ju d g e  of A llahabad on 
appeal Ahmad Ali took out esecu'aon far the sum of Rs. 2,883-Jj, 
in consequence of which Amir H asan  K han deposited the la tte r 
am ount in Court on the 11th Ju ly , 1885. On the 29th Ju ly , 1886, 
Ahmad Ali, applied to my brother Tyrrell for an order for a 
review of the judgm ent of this Court: of the 18th MarSh, 1886, 
and m y brother Tyrrell ordered tha t the petition should be laid 
before the Bench coneerned, with the office report. This appli­
cation for a review of the judgm ent of the 18th M arch last has 
not yet been granted.

On the 28th A.agust last Mr. Amh'uddln^ on behalf of M r, 
Reid^ counsel for Ah in-ad Ali, appU<;d ex-parle to me, sittin g  as 
vacation Judge, for the order in question on tliis application. The 
petition on which Mr. Am iruddln  applied was as follows : ™

“ W hereas the above-mentioned petitioner (tiia t is, Ahmad Ali) 
has filed au application for review of the judgm en t of the H on o u r• 
able Court in the abv)ve suit, and an order has been pussful refer­
ring the apiilicatioa to the Bench which delivered the judgraontj 
petitioner prays th a t execution the decree now pomding in the 
C(jurt of the Subordinate Judge, A llahabad, be stayed pending tho 
disposal of the application, on the ground th a t the decroe-holder’s 
circumstances ara such that petitioner apprehends tha t he m ay be 
nnaH e to recover the amount p a jab le  under the decree of

g g  THE INDIAN LAW EEPOBTS. [VOL. IX.
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H onourable Court from the decree-bolder, in  tbe event of tbe applfca- ^3^6
tion for review of judgm ent being gran ted .”

Tbe object of this application was to prevent Amir H asan K b an 4 j j a u B  A m . 

obtaining' paym ent out of the O ^art to him of tlie Bs. which
be had de^josited-in Uourt under the circumstances above mentioned.

I  a s s u m e d ,  without asking any question on the point, that the 
a p p l ic a t io n  for revie\y of the ju d g m en t of the IS th  March last had 
been made within time. I t appears th a t  had I  ashed tbe question,
M r. Amipuddin  could not have given me any information on the 
■^oint. I  merely nieution this incidentally , as my judgm ent does 
no t depend on whether or not the application for review of the 
judgm ent of the 18th March was in fact made w ithin time. On 
the 3rf>insfcant Mr. Snndar Lai, on behalf of Amir Hasan K han, 
applied to me to review my ex-parte order of tbe 2Stb A ugust, and 
o n  tbe 8tb of this month Mr. A m in idd in  appeared for Ahmad A li 

to show oanse why the application for a review of my order should 
no t be granted, and my order reviewed and vset aside. He contended 
th a t if  I  had not jurisdiction under s, 545 or 546 of the Civil 
P rocedure Code to make the order in question— which a t first he 
did not acfmit—“I bad in a ay  event jurisdiction to make the order 
under s. 647 of tbe same Code ; and in support of his contention he 
cited the ease of Tara Chand- Ghose v. A nund  Chander Choiodr^ (1).
H e farther argued that I had no power to review my order, con­
tending iba t under s. 523 of the Oivil P rocedure Code, an applicant 
w’as not entitled to a review of an order unless he showed th a t he 
desired to obtain such review from  tha discovery of new and im port­
an t m atter or evidence which, after the ese rd se  of due diligence, was 
no t within his knowledge, or could not have been produced by him 
a t the time tbe order was made, or on account of some m istake or 
erro r apparent on the face of the record. In  this argum ent he p 
no  construfition upon, arid offered no explanation of, the words 

-‘^or fo? any other sufficient reason,”  which are found in tha t sec­
tion, and which cannot bo held to be lim ited to the discovery of 
new or irapoftan t m atter or evidence, or the  occurring of a  m istake 
Ojp error apparen t on the record.

On the other side Mr. Sundar L a i argued that I  had power 
review my order j that my order was made , without jurisdiGtion:.|
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tlifiJ; 3S. 5-15, 54fi, and 647 of l;Iie Civil Proftoduro Code did not, nor 
did any of them, fipply ,' and in any event iha,(; as tlio applicaiion 
for review of tlie judgm ent of the ISt.li Mai-cili lasf, was not m ade 
until tlie 29th Ju ly , that application was ou t of tim e, and  conse­
quently there coaid be no review and no order to stay  pend ing 'such  
review ; and also that I ought to liave boon inPormod th a t th a t 
application for review was out, of tim e. M.r. A m iru d Jm  stated 
th a t when be mado the applioiition to ra(i of the 28rh A ugu stj he 
had no inform ation as to the date of tho jad g m cn t of the Oourfc of 
the IStli March^ and objected th a t it was for the Bench to  wliicli 
m y broihor Tyrrell referred the ap |)lication  for review of the ju d g ­
ment of the 18 til Jiiarch. and not for me, to  decide w hether the 
application for review of the jiidgn ien t was no t wifcfiin tii^jo, and 
stated that he was not snflioiontly in structed  as to the cause of 
the delay to eunbl© him to argue th a t point before mo. I  took time 
to consider my judgm en t.

I am  of opinion th a t this is a case in which I  have power to  
review, and in which I  ought to review , my order of the 28th 
A ugust last. In  my opinion s. 623 of the Civil Prucedtire Code 
gives a much more extended righ t of review than that contended for 
h y  Mr. Amiruddin> I f  his contention were correet, parties here  
would not have as extended a rig h t to claim a review as parties to 
actions in England had. la  E ng land  an action to review  a ju d g ­
m ent could be m aintained by showing th a t there was ap p aren t on 
the record error in law, or that now and relevant m atter had boen. 
discovered, after the jiidgraeut, which could’not [)0ssibly havQ been 
used when the judgm ent was made, or tha t judgm ent was obtained 
by fraud. IStTeot masb be given to the words “’or for a n j  o ther 
sufficient reason” in s. and by those wordn I  understand th a t 
the reason m ust be one sulliin(!nfc to the Court o r the Ju d g e  
before whom application for review is made, suhjoet probably to an 
appeal. W hether or not there is in such , cases “  any (5thBr'*snffi» 
cient reason” may, in my opinion, depend on a question of hiw, or 
upon a question of fact, or upon a mixed question of law and fneL 
I f  it was intended to  limit the righ t to a review to cases in \vhich , 
such a righ t extended in E ngland, it -wonld have been easy for 
those w^io framed the  Civil Procedure Code (Act X IV  o f ' WC2)^ 
instead of using tli6 worda or for any other suilid iin t reusoiij’̂



to have inserted some such words as or on the ground of Uie ŜSG
j,adgm eat oi* order liaviiig been obtained by fraud.”

In  the case of lieasut Hosein v. Badj.ee Ahioollah in  the P rivy  Au
Council (1), an appeal from the H igh Court, of Bengal, the ir L ord­
ships said, when discussing the somewhat similar provisions of Aat 
V I I I  of 1859, that they were not prepared to s a j  th a t there v a s  
an  absolute v;ant of jurisdiction (to review) ^vhenever the parties 
failed to show th a t there was either positive error in la\y or new  
evidence to be brought forward which could not have been b rough t 

■forward on the first hearing. W hether or not there is any suffi­
cient reason for this application to review, I shall discuss p ressn tlj, 
a fter I  have dealt w ith the question of my jurisdiction or want of 
jurisd iction  to make the order of the 28th of August.

The judgm ent in  appeal of this C ourt o f the 18th M arch 
last was final and not appealable, *and a t the date of my ordar 
and a t present no application for a review of th a t judgm ent bad 
o r has been gran ted  within the m eaning of s. 630 of the Civil 
Procedure Code. This was consequently not a  case of an appli­
cation for a stay of execution of an appealable decrse before 
the espify  of the time allowed for appealing therefrom under 
Ss 545 of the Civil Procedure Code. M ach less is , i t a case 
w ithin 8. There is no appeal pending in  this ca,so. Now,
does s. 047 of the Civil Prooodure Code apply ?, I  th ink  it does 
not. I  think th a t section was probably inteuded to apply to siich 
m atters as applications for the appointment of guardian, and for 
the custody of iafanfcs, and to proceedings under the Divorce A ct, 
and to m atters of procedure in  the RavQiiae Courts of these P ro ­
vinces not specially provided for, and to the recording of evidenee 
in  probate cases, and m any other similar m atters other than  suits 
and appeals. I  think th a t i f  it had been intended that ■ the Court 
o r a Judge should have power, after a final, unappealable decree 

. and Ij^fore'^he gran ting  of an application to review, to order a .stay, 
th a t power vFOuid have been given by the introduotiou i« to  thw CiriJ,
P rocedure Code of disfeiact, specific, and appropriate wordsj sutili.

, as W0 find in ss. 545 and 548, which deal with the powfer ., io; stay, 
execution in appealable decrees. The absence of a ii j  anch words 
in  tbe OiviF-lProcedure C ode/and particularly  in  Qhapter S L V I I ;

( 1 ) L . E ., 3 In a ,,i.p , 221. V ■
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1886 wl]6cli deals with the subject of tho review of jiidgm enis and orderoj
leads me clearly to tho conclusion tlia t i t  was no t in tended ' th a i

H aS^N 1 . 1 T 1 J
, V. the Court or a Jiid^e should have fclio power wuion 1 assiiinetl to 

Ali. >yhe7i I  made the order in qiiestioB.

I  congeq[iient]j come to the conclusion that I  bad no ju r isd ic ' 
iion to make that order. Is there, then, sufficient reason for A'au> 
H asan JShan desiring to obtain a review of m y order ? 1 think
there is. That order I bold was made by me without joriadiction. 
I t  was made on an ex-parts application, of whioh Am ir H asan 
K han bad no notice, and on which consequently he had no oppor- ■ 
iun ity  of being heard. That order interfered, possibly indefinitely, 
w ith bis clear rig h t to obtain the money in Court as the resu lt of 
the final and unappealable decree of the Court in his favour^ as to 
which no application for review bad been granted. I t  is ?in order 
■which 1 think I  may say I  would not have made (even if  I  had 
juiisdiction to make it) had I  been aware th a t the decides of thia 
Conrt was made on the X8th March last, and ,no application for a 
mvQW made or filed until the 29tb of Ju ly , and that in the petition 
for review, which wag placed before m y brother Tyrrell, no 
pxplanation of the delay was attem pted to be given, and n& groiinds 
stated , showing any reason for suggesting th a t the statutory period 
of ninety days had not expired. H ad A m ir Hasan K han  been 
heard on the application for ray order, all those m atters would 
have been brought to ray attention and fully disonssed. F o r 
mj '̂self, nnfil set righ t—if I  be w ro n g —I  am also prepared to hold 
that in cases where a stay of execution or an injunetion is g ran ted  
on an ex-parte application, liberty  to apply to the Judge to vary or 
set aside hi? order must be implied, if  not expressed, otherwise 
hardship, expense, and delay m ight result to the opposite side from 
the granting of an ex-parle application, for the gran ting  qf which, 
in the first instance^ a prirnd fa d s  case was made out. I  "'find th a t 
Mi% Justice F ry  in  JfriU v. Uohson (1) beld th a t in ovefy order of - 
the Court in England, liberty to apply to tho Court is im plied 
without its being expressly reserved. Holding the opinions above 
expressed, i  allow this application, and I review and set aside m y 
order of the 3 8tb August last with costs (2).
' ’ ' (1) L. B., l iC h ,  G iv.6r2. , <5

C2)T:31 reference to tlie constrwctiou {ilaood by Edge, 0 . J.,.upon e. 6A7 o f tli® 
Froeeduta Coae, see iVaj^ap/i« V, Ga»^»wa,I, L. i m o  Bom. 433,.,


