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mrich doubb whether in that ease [ should have come te the same

conclugion. 1t might possibly bo sail that this was a suit o pro-
D o ( L A
bLibit an act or breach mentoned in ¢k (e2) of 3. 93 of the Llent Act.
The auit, however, is onc to obtain a mandatory injuiction not to
pmhlblf, a person from planting treos, bub bo aproot trecs which 1 1avo,

already been planted. Withoat expressiing any view on the morits, I
wouald reman:l the case to the first Court under s, 562 of the Code.

The defendant must bear tho costs of the litigation hitherto, for
he has prevenled the plaintilf from having had his suit tried, and has
put hit to the cost of going to the Judge and coming to this Court.

Ororienp, J.—1 am cutirely of the sume opinion,

Case reman ded.

Before Sir John Edge, Kt,, Chief Justice.
AMIR HASAN (Drcrer-asonoer) v ALMAD ALT(JopeneNt-penToR).*

Cinil Procedure Code, ss: 515, 546, 647— Ezecation of decree— Revicw of judgment—

Stay of exeeution pending opplivation for pevivw—Jurisdiction—Civil Procedure

Cude, 8. 623— Any ather sufficient reason.’’

3. 647 of the Civil Procedure Code provides for the proeedure to be followed
in miscellaneons matters other than’suiis and appeals, anil its provisiobs, read with

545 anil 546, pive no pawer to thie Court or a.Judge, alter the passing of o final -

unappealable decree, aud before the granting of anapplication for review of judg
ment, to ordor a stay of executivn of the decree. Nu such power exists undes the
Cade,

8, 623 gives a more extensive right of review then existed in England, where
a review could only be obained by showing that there was apparent on the record
error in law, or thut uew and relevant watter had been discovered after the
judgment which could nob possibly have been used wlhen the judgment was given,
or that judgment was obtained by frand.  The words “or for any other sufficient
reason’ mean that the reason mast be one sullicient (o the Conrtor Judge to whom
the applicaiion for review {s made, and they cannat he held to be limited to the discov-
ery ofpew and important matier or evidence, or the oceorring of a wistake or
errov apparent on the revord.  Whether ornot there is.in sich cagps “any other
suffieient reason’ may depend on w question of law, or a question of ﬂw or g nuxad
guestion of law and faet, Reasut Hoscin v, Hudjes Abdoolluh (1) L(‘L('l' ul to.

In cases where o sbay of exceation vr an injunction is granted va an n2parie

aside his ovder must be .
iwplied, if not expressed. ~ Fritz v. Hobson (2) referred to,

: * Applieation for review of an order of Siv Juhn  Bidpe, Kt., Chict Justice.
-dated thc 23tk August, 1880._ - 1B » Ohiet '1“”.“"-’0'

() LR, 2 In&. Ap. 2210 (2) L. B, T4 Ch, Div. 542,
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On the 39(h July, 1886, an application was mede by a party against whom
the High Court, on seeond appeal, ad passed a decree dated the 18th 2darch,
fSSG, for review of juldgment. Oun the 23ih Augast, the applicant made & farther
application thut execuiion of the degree might be stayed pending the determina-
tion of the application for review, and an order was passed ez-parie granting this
a;»plié‘aLiou. Subsequently; the opposite party applied under s. 623 of the Civil

' Procedure Code for o review of the ex-poria order on the grouads (i) that the
Court had no jurisdiction to make {g, and (i1) thas the applicavion of the 20tk July
was beyond time, and therefose there coald be no review of judgment, and no
order for stay of exceution peading such review.

Held that the Court had power, under 8. 623 of the Code, to review the

sex-parte order of the 23th August, and that such cxder had been made witheut

jurisdietion, and ought to be reviewed,

Held that the decree of the 18ih March being final and unappealable, and no-

application for review of judgment harving been granted swithin the meaning of
8. 630 of the Code, the applivation for stay of execution did not fall within s, 545
or s. 546, nor did s. 647 apply to it, nor any other provision of the Code.

Held that, having regard to the eircamsinnces that the orler of the 28th
Augnst was made without jarisdiction, and upon an ez-parte appl'\(zmioi‘ of which
the opposite party had no motice, and interfered perhaps indefinitely with his
right to obrain the money in Court nuder the final and unappealable Qecrec in bis
favour, a3 to which no applicition for review had beem granted, and that the
“application for review of judgment was mude after the statutory period of ninety
days had exdired, and contained no e¢xpianation of the delay, sufficient reason for
reviewing the order of the 23th August had béen showa,

The facts of this case are suffiviently stated in the judgment
of the Court. _

Pandit Sundasr Lal, for the applicant.

Mr, Amiruddin, for the opposite party.

EDGU, 0. J.—This is an application to me, under s. 623 of the
Civil Procedure Code, for a review of an order made by me on
the 28th of August last; staying the execution of a decree in the
Court of the Subordinate Judcre Allahavad, in the case of 4 hmad
AZL v. Amir. Hasan Khan.

Tt gppears that the suit, out of which the application on which
I made the order to stay arose, was one brought by Ahmad Al
against Amir Hasan Khan for malicious prosecution. The action
came on for trial before Mr. Abinash Chander Banerji, Subor-
dinate Judge, who, on the 80th June, 1884, decreed Rs. 500
agaimst the defendant with proportionate -costs and intergst at 6
pgr cent. per aunuwm. Arramst this declee each side appealed to
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ths Judge of Allahabad, wlth the result that on the 6th May,
1885, the defendant’s appeal was dismissed with costs, and ths
Judge, on the plaintiff’s appeal, made a decree in his favour for’
Rs. 2,835, with costs proportionate to that smm in hoth Courts,
By a judgment of this Court in appeal the decraes of the Judge of
Allahabad and the decree of the Subordinate Judge were set aside,
and the appeal of Amir Hasan Khan to this Conct deereod with
costs. It appears that Amir Hasan Khan, on the 22nd Avgust,
1384, to save excoution being taken -ont azainst him on the decree
of the Subordinate Judge, deposited in Court Rs. 711-8-6 (being-
the decretal amount with costs), praying that that amount should

“be kept in deposit aniil his appeal should be decided. Not-

withstanding this prayer, that amount was paid cub to Ahirad Ali.
It also appears from ihe petition of Amir Hasan Kban in this
application, that after the decree of the Judge of Allahabad on
appeal Ahmad Ali took out execuiion for the sum of Rs. 2,883-3,
in consequence of which Amir Hasan Khan deposited the latter
amount in Court on the 11th July, 1885, - On the 29th July, 1886,
Ahmad Ali, applied to my brother Tyrrell for an order fur a
review of the judgment of this Court of the [8th Mareh, 1856,
and my brother Tyrrell ordered that the pebition should be laid
befure the Bench concerned, with the office report. This appli-
cation for a review of the judgment of the 18th March lust has
not yet heen granted.

On the 23th Auagust last Mr. Amiruddin, on behalf of Mr,
Reid, counsel for Ahmad Ali, applicd ez-parle to me, sitting as
vacation Judgs, for ths order in question on this application. The
petition on which Mr. Amiruddin applied was as follows : —

“ Whereas the above-mentioned potitioner (that is, Ahmad Al)
has filed an applicaton for review of the judgment of the Honour-
able Court in the abuve suit, and an order has been pidsod tofer- .
ving the r\pphwtxou to the Bench which delivered the julgment,
petitioner prays that exeeution of the decres now pending in the
Court of the Bubordinate Judge, Allahabad, be stayed pending the
disposal of the application, on the gronnd that the decirce-holder’s
circumgtances ava such that petitioner apprehends that he may bo
unable to recover the amount payable under the decree of the



VOL. IX.] ALLAHABAD SERIES.

Honourable Court from the decree-holder, in the event of the appliea-
tion for review of judgment being granted.”

The object of this application was to prevent Amir Hasan Khan
obtaining paymeut out of the Court to him of the Rs. 2,3%3-3, which
he had deposited-in Uoart under the circamstances above mentioned.

I assumed, without asking any question on the point, that the
application for veview of the judgment of the 18th March last had
been made within time. It appears that had I asked the question,
Mr. Amiruddin could not have given me any information on the
‘point. I merely mention this incidentally, as my judgment does
not depend on whether or not the application for review of the
judgment of the 18th March was in fact made within time. On
the Brérinstant Mr. Sundar Lal, on behalf of Amir Hasan Khan,
applied to me o review my ex-parte order of the 28th August, and
on the 8th of this month Mr. Amiruddin appesred for Ahmad Al
to show cause why the application for a review of my order should
not be granted, and my order reviewed and set aside. He contended
that if I had not jurisdiction under s. 545 or 546 of the Civil
Procedure Code to make the order in question—which at first he
did not adnit—I bad in any event jurisdiction to make the order
under s. 647 of the same Code; and in support of his contentinn he
cited the case of Tara Chand Ghose v. Anund Chander Chowdry (1).
He further argued that [ had no power to review my order, con-
tending that under s, 623 of the Civil Procedure Code, an applicant
was not entitled to a review of an order unless he showed that he
desired to obtain such review from the discovery of new and import-
ant matter or evidence which, after the esercise of due diligence, was
not within his knowledge, or eould not have been produced by him
at the time the order was made, or on account of some mistake or
error apparent on the face of the record. ~In this argument he p

‘no construétion npon, and offered no explanation of, the words
-“or for any other sufficient reason,” which are found in that sec-
‘tion, and which cannot be held to be limited to the discovery of

new or important matter or evidence, or the occurring of a J.HISMLG
or error apparent on the record.

On the other side Mr. Sundar Lal argued that I had power to

re\new my order ; that my order was made: without Jurxsdwtmn,

(1) 10 W. R, 460
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that ss. 545, 546, and 647 of the Civil Procedure Code did not, nor

did any of them, apply; and in any event that as the application

for review of the judgment of the 18th March last was not made

until the 29th Jaly, that application was out of time, and conse-

qnéntly there conld be no review and no erdor to stay pending such

revies ; and also that I ought to have been informed that that

application for review was oub of time. Mr., Amiruddin stated

that when he made the application to me of the 28th August, he

had no information as to the date of the judgment of the Court of

the 18th March, and objected that it was for the Bench to which .
my brother Tyrrell referved the application for review of the judg-

ment of the 18th March, and not for me, to decide whether the

application for review of the judgmont was not within time, and

stated that he was not sufficiently instructed as to the cause of
the delny to euable him to argue that point belore me, I took time

to consider niy judgment,

I am of opinion that this is a case in which I have power to
review, and in which I oaght to review, my order of the 28th
August last. In my opinion s. 623 of the Civil Procedure Cude
gives a mueh move extended right of review than that conténded for
by Mr. Amiruddin. Ifhis contention were correct, parties here
would not have as extended a right to claim a review as parties to
actions in Bagland had.  In England an action to review a judg-
ment could be maintained by showing thab there was apparent en
the record error in law, or that new and relevant matter had hoen
discavered after the judgmeut, which could not possibly have been
used when the jud gment was made, or that judgment was obtained
by frand. Etloct mast be given to the woeds “or for any other
sufficient reason’ in s, 623, and by those words I understand that
the reason must be one sutfsicat to the Court or the Judge'
before whom application for review is mnde, subjoct prolsably to an
appeal. Whether or not there is in sucli cases “any dt.]_mm_c;“{ﬁ; .
cient reason”” may, in my opinion, depend on a question of Juw, or
upon a guestion of fuact, or upon a mixed guestion of law and fact.
If it was intended to limit the rieht to a veview to cases in which
guch a right extended in Engl:m_d; it wonld have heen easy for
those who framed the Civil Proc;udm‘a Code (Act X1V of 1&5&2),
instead of using the wordy “or for any other sullicient reason,?
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to have inserted some such words as ““ or on the ground of 4he 1886

g AR . e I

judgment or order having been obtained by fraud. At Tassw
In the case of Heasut Hosein v. Hadjee Abdoollah in the Privy g pmin an

Council (1), an appeal from the High Court of Bengal, their Lord-
ships said, when discussing the somewhat similar provigions of Ak
V11I of 1859, that they were not prepared to say that there was
an absolute want of jurisdiction (to review) whenever the parties
failed to show that there was either positive crror in law or new
evidence to be brought forward which could not have been brought
forward on the first hearing. Whether or not there is any suffi-
cient reason for this application to review, I shall discuss presently,
after I have dealt with the question of my jurisdiction or want of
jurisdistion to make the order of the 28th of August.

The judgment in appeal of this Courbt of the 18th l\mrch
last was final and not appealable, ‘and at the date of my orvder
and at present no application for a review of that judgment had
or has been granted within the meaning of s. 630 of the Civil
Procedure Code. This was consequently not a case of an appli-
cation for a stay of execution of an appealable decrse hefore
the expily of the time allowed for appesling therefrom wunder
8. D45 of the Civil Procedare Code. Munch less iz it a case
within 8. 546, There is mo appeal pending in this ease. Now,
does s. 647 of the Civil Proecodare Code apply ¥ I think it does
not. I think that section was probably intended to apply to such
matters as applications for the appointment of guardian, and for
the custody of infants, and to procesdings nnder the Diverce Act,
and to matters of proecedure in the Revenne Courts of these Pro-
vinces nof specially provided for, and to the recording of evidenece
in probate cases, and many other similar matters ot! wr than saits
and appeals. I think that if it had been intended that the Court
or a Judge should have power, after a firal unappealable decrac

. and Before‘the granting of an application to review, to order a stay,
that power wounld have been given by the introduction iuto the Civil
Procedurs Code of distinet, specifie, and appropriate words, sach.
‘a8 we find in ss. 545 and 546, which deal with the power. to stay
exaention in appealable decrees. The absence of any such words '

in tiwe CiviFProcedure Code, and p'u'tmulmly in Chapter XLVH
(1) In B, 8 Ind, Ap, 2210
‘ i
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which deals with the subject of the reviow of judgments and orders,
léads me clearly to the conclusion that it was mnot intended’ that
the Court or a Judge should have the power which I assumed to
have when I made the order in question.

I congequently come to the conclusion that I had no Jﬂlxsdtq
tion to malke that order. Is there, then, sufficient reason for Amiy
Hasan Khan desiring to obtain a review of my order? 1 think
there is, That order I hold was made by me without jurisdietion,
It was mado on an ew-parte application, of which Amir Hasan
Khan had no notice, and on which consequently he had no eppor--
innity of being heard. That order interfered, possibly indefinitely,
with his clear right to obtain the money in Court as the result of
the final and unappealable decree of the Caurt in his favour; as ta
which no application for review had been granted. Itis an order
which I think I may say I would not have made (even if I had
jurisdiction to make it) had I been aware that the decree of this
Conrt was made on the 18th March last, and no application for a
veivew made or filed until the 29th of July, and that in the petition
for veview, which was placed before my brother Tyrrell,” no
explanation of the delay was attempted to he given, and nb grounds
stated, showing any reason for suggesting that the statutory period
of ninety days had not expired. Had Amir HFasan Khan been
heard on the application for my order, all these matters would
have been brought to my attention and fully discussed. For
myself, until set right—if I be wrong —1I am also prepared to hold
that in cases where a stay of exccution or an injunction is granted
on an ex-parte application, liberty to apply to the Judge to vary or
set agide big order must be implied, if not expressed, otherwise
hardship, expense, and delny might result to the opposite side from
the granting of an ez-parte application, for the granting of which,
in the first instance, 2 primd fieie caso was made out. I'find that
Mr. Justice Fry in Fritz v. Hobson (1) held that in ovefy ordor of -
the Cowrt in England, liberty to apply to the Court is implied
without its being expressly raserved. Holding the opinions above
expressed, 1 allow this application, and I review and set aside my
order of the 28th August last with costs (2).

. (1) T B, 14 Ch. Div. 512,
(2YTn refercuce to tlie Lonstruction pladed iy Bdge, . J., upon 8. 647 of the
Civil Procedure Code, see Nazya;rpu V. Ganguwa, 1. L. 1., 10 Bom. 4



