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lioldiug that tlie appellant was enHtled to redeem^ and the 
Court reversing that decision and dismissing the snit. I t  does not 
appear to their Lordships to be necessary to consider the construc­
tion of the deed. In  the part of India where the Regulatioa is iu 
forcc, the righ t to redeem depends entirelj^ upon it. The ’■words*o f  

s. 7 are, that where the morl:gagee has uot been pnfc in possession of 
the mortgaged property (which was the case ia  this m ortgage), the 
payment or esfcablished tender of the principal sum lent, with any 
interest due thereupon, shall entitle the m ortgagor to the redemp­
tion of his property before the morfcgaga is finally foreclosed in 
the manner provided by the 8th section. That section gives the 
m ortgagor one, year from the date of the notification to redeem 
the property, and says that if ha does not do so in the manner 
provided by the 7th aeotiouj the mortgage will be finality foreclosed 
and the conditional sale will become conclasive. I t could not be 
denied by the appellant’s counsel that much more than one year’s 
interest was due. ladeed, the arrear of interest had continued to 
increase from the 23rd April, 1875, till the date of the deposit. 
The m ortgagor had clearly not done what was necessary by the 
terras of^he Regulation to entitle him to the redemption, and for 
.that reason th.eir Lordships will humbly advise H er Majesty to 
affirm the decree of the H igh Court and to dismiss the appeal. 
The appellant will pay the costs of it.

, Appeal difimtssed. 

Solicitors for appellan t; Messrs. T. L , Wilson and 'Co, 

Solicitors for respondent : Messrs. Oehme and Smjimerhays.

1 SS6

M assqh  A m
IVHAif

Savms
PraSao,

APPELLATE CIVIL.
Before M r. Justice O U fld i  and M r. Jm ticB T ijrrdL

GHCfifEII LAI/ (DuFEifBAisr) t?, BA2JASJ?AT SiNGH (Plaintitf.)*
Z m se ^M o rt^a g e  fo r  securing payment o f fsn i— Uecree bff Bevenue QauH /o r  a rre trs  

of re»i~'D ecree time-barred —E ffec t o f  decree on viortgaye-o.Suit for eak  o f  mort~ 
ffaged p ro p erty~ C iv il P f  OC6iure Codej s,

\  la  1874j the plamfciffi leased certam immoveaMe property to i lie , defeiiclaEts, 
and tbe latter eseeated a deed by which He covenanted to pay tlie , annual rent anti:

* Secotid Appeal No- 11S5 of,18S5, from  a decree of F. B. Elliot, Bsd-KDistrict 
Jud^e of Allahabad, dated, the 1st Ju n e , ' 1885, i-eversiog a decree,; of -^iabu Bata 
jLali Ghaudiirx, S a to rd ina tl Judge of AHaIial3acl> dated tlie,SSi'd Janiiary, 1884»,
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1SS6 full ll o th e r  coiulil ions  of tlic lease, iuul gave.' Boeiivity in 0,000 by  iviortpngo of
-------- ------— i fuf lud ])ropi'i ' t3'. It) ]S74, tlif; ]iImiuiifi: (ilitiiiiicil tlcc-recs in tho Hevcnuie? (;i)nrt; f a r
Giia '̂srt Lal arre;irs of rou(', .‘U! 1 tlio decrees wimti p:n-l in.lly RutiNll nl, and then boeaino baiTC'd
UiKt'sp ” lJ’31-, the plaintiir brouglit a suit to roc iver thci biilnuco dvu* by

tSiNCij,* eiil'avcoincnc o,£ the moi'tgagu ssecui'ity against the purchasera of the luorts^aged 
prM porlr .

JIcJil t.hat, thc> p la in t i f f  had two s ep a ra te  ri^ 'h ts  oC ac t ion ,  dug oil th o  c o n t r a c t  " 
in  p a y  rou t ,  a.nd the othoi- on the  nmrtgag-o scc iiv ily  ; t h a t  ho  couhl o n ly  enfivrcc 
iho  iii'sL by a suit  in til;'. Kevonue  C o u r t  :for a r r e a r s  of r e n t ,  iind tho  .sccond by

!!nii in the  Civil C nnrt ; n.ii i c’oiiSfif|u Mitly thoro  oonb l  bo no b;ir  to  tho l a t t e r  nuil;
b j ‘ rcasim ol! the  s n i t  in s t i tu ted  iii the  Kcv'cmu; G u u r t ,  w i th  rc l' erenoo to  s, 43 of 

ilui  Civil Proeedu i 'o  Code.

also t h a t  w hen  tho  p 'a in t ih :  o b ta in e d  h is  decroos  fo r  r e n t  t lie  n i o r l g i g c  
f iocuri ty 'l li l no t inorgo  in th e  i i i i lgn ien t -d fb ta ,  n o r  did ho Liso hiw rc-nu 'dy on  it ;; 

tha.t t h e  tw o r iuh i s  wore distine.t, and  th e  ri.uht ol: liction on th e  mortg;u>’o Hc-ciu'ity 

no t  lus t because  the  e xec u t ion  ol: th e  d ecrees  i 'or ro u t  w as  t, in io -harred^the  on ly  

clTeet of which waa t h a t  the  d eb t  w.is n o t  rec(>vera.blc in  executiisn, b u t  t h e  dold, 
oxisteil i i e v e r th d c s s  3) f a r  aa to e n a b le  the  l u n o u n t  socin 'cd  b y  inortyag-o to  be 

yecoveved by su i t  iu  th e  C iv i l  C our t ,  so  lo n g  a s  su ch  s u i t  w ore  no t  bavi'ed b y  

liinit iitioii. E m am  Monitaz-ood-di'.eii M ahum m l v . J t ly.'oomfir D a ss  ( \ )  r e f e r r e d  to.

H ,U  also t h a t  t h e  a m o u n t  which t h e  plain ti fE  c o u ld  veoover by  e n f o r c e m e n t  
of t h e  rn )i’tgnge-B ecnr i ty  was  l im i t ed  to  R s .  3,000.

Thb fact? of this case are stated in tlie judgm ent of tlio Court,

M r. W. AI. Cohin and Lula J m la  P'pasad, for tho appellant.

Mr. J .  E. Iloioard, Mr, C. Ross A hton , and Mniishi Earn Prasad^ 
for tlio respondent.

O ld f ie ld  and TyRRELL, JJ .~ -T lie  plaintiff leased threo- vil­
lages to tlie defyudant, Ram Patliak, for two years, 1279 and 1280 
faslij at a rent of Rg. OjOOO a year, and the latter oxocutod a deed, 
dated the 26th August, 1871j by whicli ho covenanted to pay tlio 
annual rent and fiilfd other conditions of the lease, and gave 
security in Rs. 3,000 by mortgage of landed property. Ho full 
into arrears, and the plaintiff instituted suits in tho Rent Court^ 
and in 1874, obtained three decrees for arrears of rent.’'^ H e  took 
out execution of these decrees, and payment was arraifged ' ;̂n bo " 
made by instalments, and tho decrees were partially satisfied, and 
thus further execution is now barred by liuiitation. The plaintiff 
has now brought the present suit to recover tlu3 balance duo by 
eaforcoiiient of tho mortgage security under tho deed datod the 

(1), 15 B, L. iOS. .
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26th A ugust, 1871, ag a in st Ram P atbak  and Chtmni Lal^ who, on 
the 22nd August, 1878, purchased the mortgaged property.

We are only in this appeal concerned with the claim so. far 
as ft refers to Chunni Lai. He pleaded tha t the suit -was barred 
under the provisions of s. 43 ; that since the ren t decrees had 
become tirne-barredj the claim could not be m aintained ; and he 
also pleaded fraud and collusion between the plaintiff and Earn 
Pathak. The Court of first instance did not consider s. 4B wag a 
bar, but th a t the decrees for ren t being time-barred, a suit to 
enforce the mortgage security could not be maintained. The 
Judge, ill appeal, admits that the ren t decrees are time-barred, 
bub considers that this affords no gronnd for not enforcing the 
claim on the mortgage security, and he overruled the plea of fraud 
and collusion and decreed the claim in full. The defendant 
Chunni Lai has appealed.

In  our opinion the decree should be affirmed, and the several 
pleas on the part of appellant are invalid.

U nder the deed dated the 26th Augnst, 1871, Ram Pathak 
gave collateral security to the am ount of Rs, 3,000 by a mortgage 
on certain immoveable property of his for the payment of the rent. 
The plaintiff had two separate rights of action“ One on the con­
trac t to pay rent, the other on the m ortgage security. H e could 
only enforce the first by a suit in the Revenue Court to recdver 
arrears of r e n t ; the other he could only enforce by su it in the 
Civil Court. Consequently there can be no bar to the la tte r suit by 
reason of the suit instituted in the Revenue Court, with reference 
to the provisions of s. 43 of the Civil Procedure Code. F urther, 
it is not the case, as was contended by appellant’s counsel, that 
when the plaintiff obtained decrees for rent, the mortgage security 
merged in the judgm ent-debts, and he lost his remedy on it. Tha 

' rights are distinct. The plaintiff’s righ t of suit to enforce the mort­
gage arises by reason of there being an existing debt for rent, and 
remains till it is satisfied, or so long as he can iostitate a su it to 
enforce the mortgage. The mere tak ing  of a monay-docrfse doea 
no t extinguish the cv&ditor''s lien-—Emani Momiazooddeen M a-' 
homed V. Bajcoomar Dass J ) .  Nor is the furthsr contentioii valid 

a )  15 E. L. B.#S.
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tb a t the righ t of action on the m ortgago security is lost because 
the execution of the deci’eos for ren t ot tho lievouue Oourfc tim e-, 
barred. The rig h t which the plaiutiff* has to recover the sura o f  
E.s.’3,000j secui’ed by m ortgage, is distinct from the rig h t to reco-:'er 
arrears o f reiifc. The hist is- based O'li a ooutracfc to pay rent, a rrears 
of which are recoverable exclusively iu tho Revenue C ourt ; tho 
form er on a contract securing a certain  sum to  plaintiff by a m ort­
gage of property in the event of ren t becoming due,

Tho recovery of the arrears of rent may be tim e-barred as a  
jiidgm ent-debt, b a t the debt ifi not necessarily extinguished. TIio 
only effect of f-he decrees being tim e-barred ia tha t tho re n t is no t 
recoverable in execution, but tljo debt exists nevortheiess, so far as 
to enable the araoant se'cnred by m ortgage to bo recovered by su it 
in the Civil Court. The righ t to recover on the m ortgage security  
can be enforced,in tho Civil Court so long as a su it for its euforco- 
menfc in the Civil Court ia not tim e-barred im der tho Limifcatioa 
Act.

The amount which the plain tiff can recover is lim ited to  
Us. 3,000, and that sum is decreed against the appellant by onforce- 
m ent of the m ortgage. The decree of the lower appellate C ourt iŝ  
aiodified acoordingly. The respondent will havo hia costs in  a ll 
G ow ts in  proportion against the appellant.

Decree modi/h<h-

Before Mr. J'ustice Straight, Ojfg. Ohiqf Justice, and M r, Jastice Mahmnod.

SOHA'WAN and ANOTUEa (Dkfuwdantb) v. BABU NAND (PtAiNTmi').’" 
Appeal from appellate decree—Applicainlity o f  provisions as to first appaais— R'e-

7amid— JuiUjment o f Jirsi appellate Couri— Civi>, Ffocedurc Code, &s. Siii, 574 .̂
57S, 5S4> 587.

The judgm ent of a lower nppGllato Court, a fte r setting  fortli (he claim, the' 
defence, the nature of the decree of the first Court, ;in<l tho oll'ect Vr th e  picas 
in appeal, coiiclutieel, wiUi general obaei'vations, sm foUawn ;>—^'"rhe,~ p o in t 'to  be 
ititcrmuted on appeal is whether or not tlie tlecisiion is con.si.stnnt with th e  juerits- 
of the ease. This Court, lijiving coiisidei’otl the  (ividcnctj oa the rejMird and 
the  ’judgment ot thu Munsif,, whidi is explicit enough, concurs with tlio lower

........... ''i'he finding arrived at by the Mimaif, thjit the pltuntifPw cUiim is
established, is correct tuicl consistent with th« evideuce, The pleuH urged ia  appeftl
are therefore undeser?iug (>1 cousideratioB.”“*------------------------- ------------- -------- ---- ----------------

Appeal No. l  of 1886, from a decree of Pand it R atten 'Lnl, A ddi­
tional bubordmato Judge of aha-ziipur, dated the 1 1 th  September, 1885, cou tirin lft, 
£«, aeci’ee oi Muushi K aiw aut Miinslf of Ballia. dated th© 17tli Ju M j 1$86,
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