VOL IX ] ALLAHABAD SERIES. 23

holding that the appellant was entitled to redeem, and the High 1888

. - 1] R
Court lGVelaan that decision and digmissing the suit, It does uot Mavson Act

appear to their Lordships to be necessary to consider the construe- Kuan
7,
tion of the deed. In the part of India where the Regulation is in Sapsn

force, the right to redeem depends entirely upon it. The words of Frasan.
5. 7 are, that where the morigagee has uot been put in possession of
the mortgaged property (which was the case in this mortgage), the
payment or established tender of the principal sum lent, with any
interest due thereupon, shall entitle the mortgagor to the redemp-
“tion of his property before the mortgags is finally foreclosed in
the manuer provided by the 8th section. That section gives the
mortgagor one year from the date of the notification to redeem
the property, and says that if ho does not do so in the manner
pwwded by the Tth seotiou, the mortgage will be finally foreclosed
and the conditional sale will become conclusive. It could not be
denied by the appellant’s couusel that much more than one year’s
interest was due. Indeed, the arrear of interest had continued to
increase from the 23rd April, 1875, till the date of the deposit,
The mortgagor had clearly not done what was necessary by the
terms of the Regulation to entitle him to the redemption, and for
that reason their Lordships will humbly advise Her DMajesty to
affirm the decree of the High Cowrt and to dismiss the appeal.
The appellant will pay the costs of it.
A}:peal dismissed.
bohutor for appellant : Mes:ra. T. L. Wilson and -Co.

Solicitors for respondent: Messrs, Oclune and Summerhays.
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folfit other conditions of the tease, and gave secivity in Tis. 3,000 by mortgage of
Inteled property.  To 1874, she plaintiff obtained decrees in the Bevenuer Counrs for
arrears of rent, anl the deerees were parlially satisfiad, and shen becammce barred
Ly Hmitation, 1o 1834, the plaimifl brouglit a soit to reeover the baluuer due by
enforeement of the mortguge geeurity against the purchasers of the mortgaged
pfuperly. -
2IoW that the plaiutit bad two separate rights of action, one on the eontraet ~

to pay rent, and the other on (he mortgage sceavity 3 that e coulld only enforee
the fivst by o suit in the Hevenue Jourt for arrcars of rent, and the seeond by
aunit in the Civil Courb ; aud eonsequntly there coull ba ne bar Lo the latter saig
by reason of (ha suib institaled in the Revenue Court, with relerence Lo s, 43 of
the Civil Procedure Code,

el also that when the plaintifl obtained his decrees for rent the mnrly'uge.

gocurity did not merge in the judgment-debts, nor did he Lwse his remedy on it

that she two rights were distines, and the right of action on the mortgage scearity
wris nob lost because the exeention of the deerees for rent was [,il\l&b:u‘rmlhtl'm only
efiicet of whiel was that the debt was not recoverable in execution, but i-,lm debt
cxisted nevertheless 3y fur as to enable the amount secured by mortgage to be
recovered by suit in the Civil Court, so long as such suit were not barred by
limitation, Ewmoem Momtaz-ood-deen Mahomed v. I frovmar Dass (1) referred to.

[ 1d wlso that the amount which the plaintiff could vecover by enforcement
of the mortgnge-security was limited to Rs. 3,000,
Tus facts of this case are stated in the judgment of the Court,
- u !
Mr. W. M. Colvin and Luala Juala Prasad, for the appellant.

Mr. J. E. Howard, Mr. €. Boss Alston, and Munshi Ram Prasad,
for the respondent,

OuprieLd and Tyrrenn, JJ.—The plaintiff leased three- vil-
lages to the defendant, Ram Pathak, for two years, 1279 and 1280
fasli, at a rent of Rs. 8,000 a year, and the latter oxecuted a deed,
dated the 26th August, 1871, by which he covenanted to pay the
anuual rent and falfil other conditions of the lense, and gave
seeurity in Rs. 3,000 by mortgage of lauded property. o full
into arrears, and the plaintiff institnted suits in the Rent Court,
and in 1874, obtained three decrees for arrears of vent.” o took
out exccution of these decrees, and payment was arr:ufged o bo -
made by instalments, and the decrees were partially satisfied, and
thas further exeention is now barred by limitation. The plaintiff
has now brought the present suit to recover the balance due by
culyrcoment of the mortgage sceurity under the deed datod iho

(1) 18 B, L, 1, 406,
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26th A:ugusﬁ, 1871, a gainst Ram Pathak and Chunni Lal, who, on
“the 22nd August, 1878, purchased the mortgaged property.

We are ouly in this appeal concerned with the claim so.far
as 1t refers to Chunni Lal. He pleaded that the suit was barred
under the provisions of s. 43 ; that since the remt decrees had
become time-barred, the claim could not be maintained ; and he
also pleaded fraud and collusion between the plaintiff and Ram
Pathak. The Court of first instance did not consider s. 48 was a
bar, but that the decrees for rent being time-barred, a suoit to
enforce the mortgage security could not be maintained. The
Judge, in appeal, admits that the rent decrees are time-barred,
but cousiders that this affords no ground for not enforcing the
claim on the mortgage security, and he overruled the plea of fraud
and collusion and decreed the claim in full. The defendant
Chunni Lal has appealed. :

In our opinion the decree should be affirmed, and the several
pleas on the part of appellant are invalid.

Under the deed dated the 26th Augnst, 1871, R‘zm Pathak
gave collateral security to the amount of Rs. 8,000 by a mortgage
on certain immoveable property of his for the payment of the rent.
The plaintiff had two separate rights of action—one on the con-
tract to pay rent, the other on the mortgage security. He could
only enforce the first by a suit in the Revenue Court to i‘ecovter
arrears of rent ; the other he could only enfurce by suit in the
Civil Court. Consequently there can be no bar to the latter suit by
reason of the suit instituted in the Revenue Court, with reference
to the provisions of s. 43 of the Civil Procedure Code. Further,
it is not the case, as was contended by appellant’s counsel, that
when the plaintiff obtained decrees for rent, the mortgage security
mererd in the _]udtrment-dubt‘i, and he lost his remedy on it. The

‘1 ghta hre distinet. The plaintiff’s right of suit to enforce the mort- -
gage arises by reason of there being an existing debt for rent, and.

remaing txll it is satisfied, or so long as he can 1ust1tute a suit to

enforce the mortgage. The mere taking of a money-decree does -
not extinguish the creditor’s: len— Emam Zl.lomtazooideen Ma-:
homed ¥. Rajcoomar Dass 1). Nor is the farther contention vahd

(1) 15 B. L, B, 408.
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that the right of action on the morkgage securily is lost becanse
the execution of the decrees for rent of the Revenue Court is time- "
barred. The right which the plaintiff has to recover the sum of
Rs. 3,000, secured by mortgage, is distinet from the right o recorer
arrears of remrt.  Tho lagh is based on a conbract to pay rent, arrears
of which are recoverable exclusively in the Revenue Court ; the -
former on a coutract sccuring a certain sum to plaintiff by a mort-
gage of property in the event of rent hecoming due,

The recovery of the arvears of rent may be timo-barred as &
judgment-debt, Lt the debb ix not necessarily extinguished. Tho
only effect of the decrees beiig time-barred i thab tho rent is net
recoverable in exceution, but the debt exists nevertheless, so far as
to enable the amount securad by mortgage to be resovered by suit
in the Civil Court. The right to recover onthe mortgage security
can be enforced in the Civil Court so long a3 2 suit for its enforcu~
ment in the Civil Court is nob time-barred under the Limitation
Act,

The amount which the plaintiff can recover ig limited to
Hs. 3,000, and that sum is decresd against the appellant by Gnforce.
ment of the mortgage. The decree of tho lower appellate Court is
modified acoordingly. The respondent will have his costs in all

Courts in proportion against the appellant.
Decree modified.,

——in

Before Mr. Justice Straight, Offg. Chief Justice, and Mr, Justice Malhmood.
SOHAWAN anp sxoruns (Drrenpants) o, BABU NAND (Urarwrrneor)*
Appeal from appellate decree~ Applicability of provisions as to first appeuals— Re-

mand—Judgnient of first appeilate Court— Civi! Procedure Code; ss. 5oty 565, 574,
678, 684, 587,

.
The judgment of alower appellate Court, after sctting forth the clnim, the
defence, the nature of the decree of the first Couri, and the cffeet »F the pleas
in appexl, coucluded, with general observations, as follows :— The- point-to be
determined on appeal is whether or not the decision iy consigtent with thel‘ merits
of the ease.  This Court, having eousidered the evidenee on the record and
the Judgwent of the Munsit, which is explicit enough, concurs with the lower
Court......../The fluding arrived at by the Munsif, that the pluintit®s claim is
established, is correct and consistent with the evidence, The pleas urged in appent |
are therefore undeserving of consideration.” ‘ '

S
# _31*‘39““”“51 Appeal No. 1ot 1836, from o decrec of Pandit Ratben Lal, Addi-.

!QYI(: :bdb«‘-rdmaw_.}l}dge of Ghizipur, dated the 11th September, 1885, confinmixy.
adecree of Munshi Kalwant Prasad, Muasif of Ballid. dated the £74h June, 1585, .



