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{On appeal from the Uigh Cours for the North-Western Provinees. }

Requlation KVILof 1865, s, 7, B Heriyage by conditivaud sule~Redemplion,
Zegulation g e A

T tha part of Indin where zal Negulation XVIL of 1806 (1) is in forec,
the right to redsem a morfgaye by cendilional sale depends cutirely wpon it,
'whute;‘er méy be the true eoustruction of the terms of the condition in regard to
paymoh of intovest,

Wiilin & vear after notiffeation of a petition for fereclosure a mortgagos
deposited the prineipsl debt snl interest for he last year of the mortgage term,
‘ﬂ'};iuh had expired, Interest for prinr years of the term bad not heen paid s but
this, according to the wertgagor’s contention, was, by the terms of the condition,
treated ag a separate debt,

Held, that, as the mortgagor hal net depoxifed the inderest dne on the sum
lent required, according to 8. 7 of the Regulation, where, as here, the mortgagee
had not obtained possession, and as tha year of grace had expired, the eouditional
sale had become conclusive under 8. 8, involving the dismissal of the wmortgagor’s
suit for redemption.

ArpEAL from a decree (25rd Janmary, 1888) of a Divisional
Bench of the High Court, reversing a decree (9th April, 1851)

of the Subordinate Judge of Gorakhpur.

This appeal raised a quesiion of the right to redeem a mortgago
by way of conditional sale, upon which the mortgages had not been
put into possession of the property mortgaged. The term of tho
mortgage having expired, application was made for foreclosure by
the mortgagee, whereupon the mortgagor paid into Couwrt, during
the year of grace allowed by Regulation XVIT of 1806, a sum
equal to the principal debt and one year’s interest.  Interest for
prior years had not been paid.  Nevertheless, the mortgagor in the
suit out of which this appeal aross claimed the vight to redoein,
insisting that the application for foreclosure was conteary to, and
that his deposit was sufficiont according to, the torms of-the dvod of
conditional sale, which treated tho other interest as recoverable by
separate suit,

The respondent, Sarju Prasad, a banker in Glorakhpur, lenk
Ty - - > . )
money to Zahir ALl Khan, since deceased, and now represented by

Pms‘«[?n{: Lorp Watsox, Lowo Honuovar, S1n 1, Puscocsk, and S B Couir,

(L) ¢ Kor 2 gm}’cml extension of the period fixed by Reguiations {of 1749
and XXXV of 1803 for theredemprion of mortgrges and conditdonal salsy of
land, under decd of bai-bik-wada, katkabal, o1 oilicr sonilas desiguation.”
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his brother, Mansne Al Khan, the appellant.  Zahir All Khan, to
secure Rs. 11,200, executed on 14th March, 1868, a deed of condi-
tional sale of villages in the district to Sarju Prasad for the

tersl of seven ye(u%. Defarlt having been made in pavment of

the interest for three yoars, the mortgagee, in j871, obtained a
decres for ik,  This was satisfied 1n November of that year, and in
the fullowing year the mortgagee obinined a second decree for
another year’s interest, with interest thereon. On 23rd april,
1875, the period of the conditional sale having then expired, the
mortgagee, under 8. 8 of Regulation XVIL of 1800, petitioned
for foreclosure. In the following year Zahir Al Khan died,
In January, 1881, the appellant deposited in the District Court
Rs. 12,861, a sum made up of the principal debt of Rs. 11,200
and interest for the Jast year of the term of the conditional sale,
which, as ho submitted, was all that, ander the eonditions of the
contract, he was bound to deposit in order to redeem ; and on the
21st of the samo month, to establish Lis right so to do, he filed tho
present suit. The defundant, by his written statement, alleged that
tha plaigtift was bound to deposity in addition to the above, the
whole interest due, viz., for the two precediug. years of the mortgnge
term, and for the year in which thoe foreclosure was pending ; con-
tending that, as this had not been done, the foreclosure had beeomo
absolute and final. ‘

Thoe Court of first ingtanco, the Subordinate Judge of Gorakh-
pur, held that the depoesit made by the mortgagor was sufficient
to satisfy the requirements of the condilion contained in the instru-
mont of mortgnge, and gave a docree in favour of the plaintiff for
redemptiont  The High Conrt, on appeal, held that the termis of
the condition, on its trus construction, were not sulisfed by thia
deposit, atd directed thab the suit should be dismissed with costs
in btk Cburts.

On this appeal, Mr. 1. 1. Cowie, Q. C,, and Mv. & V. Duyne
appcucd for hhe appellant.

Mr. W. A, Raikes'and Mr. Dualop Hill, for the respondent.

For the appellant it was argued that, o the true constraction of
the terms of the conditionin the instrument of 1868, the mor(rrwor
to*eutitle imself to redeom, needed ondy fo Llepo;,lt in Court the
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amount of the principal debt, together with the intercst due for
the last year of the epecified term, Deference was made to the
judgment in Forbes v. Ameeroonissa Begum (1), as fully stating
the.law applicable to cases falling under Regunlation X V11 of 1§06.
Here, however, it was contended that the speoiu] terms of the con-
dition of the instrument determined the rights of the parties, anl
that the Regulation did not establish a right to redeem uncontrolled
by the contract made between them.

Counsel for the respondent were not called upon.

Thoeir Lordships’ judgment was delivered by

Sir R. Couca.—The suit which is the subject of this appeal
was brought by the appellant for the redemption of a mortgage
thade by his doceased brother, Zahir Ali Khan, to whose estate
the appellant had succeeded by inheritance. The mortgage was
by a conditional sale to the respondent, dated the 14th of Marcli,
1868, to secure the payment of Rs. 11,200, which had been
borrowed by the mortgagor, and interest thereon, at the rate of
Re. 1-4-0 per ccuit. per mensem, being Ts, 1,680, The condition
was that the interest should be paid annually for seven yeats, witli
compound interest if it was not paid at the stipulated periods, to
be realized from the person and property of the mortgagor, and the
principal sum of Hs, 11,200 and Rs. 1,680 on account of interest
for the last year was to be paid on 6th badi Chait (28th Marclh,
1875). On the 23rd of April, 1875, aflter the espiration of the
time fixed, the _moftgagee filed a petition uader the Bengal Regu-
lation XVII of 1806, in which he claimed Ra. 17,804-7-0 as
due for principal and interest, being the principal sum and threo
years’ interest and compound interest thereon. A notification was
thereupon issued by the Judge according to the Regulation, bng
the service of it was not effected till the 20th January, 1330. On
the 17th of January, 1881, the mortgagor deposited in tht Judge’s
QCourt Re. 12,881, the principal sum and in terest for the-st year,
with a petition alleging that the interest for the previous yoars
was, according to the condition, to be recovergd by a scparate suit,
and on the 20th of January, 1881, ho brought this suit.

" The lawer Courts have given judgments at considerable IenZth
apon the construction of the mortgage-deod; the Subordinate Judge
(1) 10 Moo, L, A, 240, '
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holding that the appellant was entitled to redeem, and the High 1888

. - 1] R
Court lGVelaan that decision and digmissing the suit, It does uot Mavson Act

appear to their Lordships to be necessary to consider the construe- Kuan
7,
tion of the deed. In the part of India where the Regulation is in Sapsn

force, the right to redeem depends entirely upon it. The words of Frasan.
5. 7 are, that where the morigagee has uot been put in possession of
the mortgaged property (which was the case in this mortgage), the
payment or established tender of the principal sum lent, with any
interest due thereupon, shall entitle the mortgagor to the redemp-
“tion of his property before the mortgags is finally foreclosed in
the manuer provided by the 8th section. That section gives the
mortgagor one year from the date of the notification to redeem
the property, and says that if ho does not do so in the manner
pwwded by the Tth seotiou, the mortgage will be finally foreclosed
and the conditional sale will become conclusive. It could not be
denied by the appellant’s couusel that much more than one year’s
interest was due. Indeed, the arrear of interest had continued to
increase from the 23rd April, 1875, till the date of the deposit,
The mortgagor had clearly not done what was necessary by the
terms of the Regulation to entitle him to the redemption, and for
that reason their Lordships will humbly advise Her DMajesty to
affirm the decree of the High Cowrt and to dismiss the appeal.
The appellant will pay the costs of it.
A}:peal dismissed.
bohutor for appellant : Mes:ra. T. L. Wilson and -Co.

Solicitors for respondent: Messrs, Oclune and Summerhays.

st

APPELLATE CIVIL. 1586
Azgyust 2.

Sy b

Befure Mr, Justice Oldfield and Mr. Justice Tyrrell.
"CHUPNI LAL (DrrEnpaNt) o, BANASPAT SINGH (PraNmier.)y*

FeaseZaMoarthage for securing payment of reni~ Decree by Bevenue Court for drrecrs

of renteTleeree time-burred —~Effect of deerce on moriguye <»Suit for aale of mor{-
guged property—-szI Procedure Code, 8 43,

Tn 187 4, the plammff leased cerfain immoveable progerty to the d(.fenﬂnnﬁ,
and the Tatter execnted 2 decd by which Tie covenanted to pay the unuual renb.and.

# Second Appeal No, 1156 of 1885, from a decree of ¥, K. Eliot, qu.,anstr.ct
Judge of Allahabad, dated the 1st June, 1885, reversing a decree, of Ajabu Ram
Kali Chaudhri, Subordmat'@ Judge of Alla,habad, aawa the ‘md January, 1884



