
INDIAN LAW RKPOBTS. [VOL. 1a .

p .G .  PKlV Y  COUNCIL.
ISSG

18.
MASBCIB ALI KHAN ( FLATNjiFr;' 0. S a E JU  PRASAD (r>Eyi3HDAi\'T.}

[ O n  a p p e a l  from tlie  H ig h  C o u r t  for  she K o i t h - W e s t e r n  FroTincGM/l 

Segulatioii liV ll ofm'jQ, us. 7,, by tmniithmd mih—Rcdmplnm,
In  tlie wliorc rnnga'I Regulation X V II of ISOG (1) is i» forcc,

fnc to redeem a morlHAag« by ccudiiioisul sale depends entirely >Jpoii
•wluitever m;\y be tiu; trufi coustrufttion of fhe terms of ilia contUiioii ia rcg.a'd tu 
piijBHji'it of. in tcrsst.

W i t l i i a  a  y e a r  n f t e r  u o t i l l c a t i o n  o f  a  p e t i t i o n  f o r  f o r c c l o s a r e  a  i n o r t g n g o s  

d e p o s i t e d  t h e  p r i n s i p r J  d e b t  a u . l  in U jr c s fc  f o r  6I10 J a s t  y e a r  o l  t h e  m o r t g a g e  t e r m ,  

w l j i c l i  l i i id  e s i p i r e d .  I i i t e r o s f c  i’o f  p r i o r  y e a r s  o f  t l i e  t e r m  lu u l  n o t  t j c c n  p a i d  ; h u t  

t h i s ,  a c c o r d i n g  t o  fclie m iu - t g a g a r  a c o n t e n t i o n s  w a s ,  b y  t h e  fcerm a o f  t h e  c o u d i L i o n ,  

t r e a t e d  a s  a  s e p a r a t e  d e b t .

Held ,  that, as the mortgagor had n o t  deposited the iiitorost duo on tlic s u m  
lent re<iuircd5 according to a. 7 of the Ilegnlation, -where, ns here, the niortgngoc 
liad not obtained poBsessio 11, and as tho year of grace had expired, the coiiditional 
sale had become conclusive under s. 8, iuTolviiig the dismissal of the m ortgagor’s 
suit for ledeinptioa.

A p p e a l  from a decree (23rJ January , 1883) of a Divisional 
Bench of tho H igh Gourfc, reversing a decree (9th Ajoril, 18SI) 
of the Subordinate Judge of Gorakhpur,

This appeal raised a quesLion of the righ t to redeem amort^^ago 
by way of conditional sivlê  upon which the morto-ageo had notbeon 
put into possesaion of the property mortgaged. Tho term of tho 
mortgage having expired, application was made for foreclosure by 
the mortgagee, ^Yhereupon tho m ortgagor paid into Court, during 
the year of grace allowed by lieguUitioii X V II of 180(5, a sum 
equal to the principal debt and ono year’s interest. Interest for 
prior years had not been paid. Nevertheless, the inortgngor in tho 
suit out of which this appeal arose claimed tho rigiifc to redoenj, 
insisting that the application fur forcelosnn) was contr-aTy to, ani! 
that his deposit was sufficient according to, the tornis of'tho 4'eod of, 
conditional sale, which treated tho other interest as rocovorablo by 
separate suit.

The respondent, Sarja Prasad, a banker in Gorakhpur, len t 
money to Zahir Ali Ivhan, sinee deceased^ and now rapi’escntod I'y

P r^'ent; Loud \i''Ai8ujr, LOU0 IIoiJtic?tJsE, Sin R. Pi:acook, aiul tiiii U Cuirc.if, 
Senoral extensifrn of tiie pyriod flsud by Uc{,'nlatii.iiiH I uf 17^8 

and XAXJV of ]803 for the^rodempijon of niortgugos and (.■.ouditionart>abs 
lailUj undtr deod of iTtd-bU'-wttfa? Uatkabala^ olUcr ?ii.uulLVii.'dcHty'u:Uiou«’̂



Ills liro’ther, Mansnr Ali Kiian, the appelhiiiL Zaliir AH Khan, b  
secure Ks. 11,200, executed ou l-Uli M arch, 18BS, a deed of condi- 
iioDal sale of villages in tbe district to Sarja P rasad for Hie Khan

terHi of seven years. Default having been made io, poTmeiit* of Saiuu

the interest for three years, tho raortgao'ee, in J 87 I , obiained a 
decree for it. This was sa(isfie.d its November of that year, and in 
tho following year the m ortgagee obtained a second decree for 
anotlier year’s interest, \v'-ith iotevesfc. tlicreon. On 23rd April,
1875, the period of the conditional sale havint? then expired, tho 
m ortgagee, under s. 8 of Ro;nilation X V I [ of 18(36, petitioned 
for foreclosiiro. In  the following year Z.-ihir AH K han died,
Jn January , 1881, the appellant deposited in the D istric t Court 
Bs. f2 ,881, a sum made up of the prinaipal debt of Rs. 11,200 
and . Interest for the last year of tlie tersii of tho conditional sale, 
which, as ho submitted, was all that, n»der tbo conditions of tho 
contract, he was bonnd to deposit in order b  redeem j and on tho 
21st of the same month, to establish his rig]it so to do, he filed tho 
present suit. The defendant, by his written statomont, alleged thiit 
the plaiij,tift was bound to deposit, in addition t<) the above, tho 
w h o le  iutorost due, vis., for tho two prccediu^, years of the mortgage 
term , and for tho year in which the foreclosure was pending ; con­
tending that, as this had not been dons, the foreclosure had bGcomo 

a b s o lu te  and final.

The Court of first inatanco, the Subordinate Judge of GofaHi-* 
pur, held that the deposit made by tho m ortgagor was sufHciont 
to sati^jfy the rec[uiroraont3 of the condition contained in the instrn - 
mont of mort^fage, and gave a decree in ilivoar of the plaintitF for 
redemption’ The H igh Court, on appeal, held that the term s of 
tho condition, oia its true .constrnetion/ were not satisfied by, thia 
d e p o s i t ,  attd directed that the sa lt should bo dismissed with costs 
i l l  bcfth Courts.

On this nppeaIj M r. 2\ II , Cotuie, Q. G,, and Mr, S .  F , Daifns 
appeared for the appellant,

Mr. W. A , Raikes'm idair, Dimlop H ill, for the to3pondonL

For tha appellant it was argued dhat, on the trua constriietionioF 
jihe ternx^ of the condition in  the instrttui6n.t of 1868, the mortgagor, 
to*cufcifcle- himself to redeemj- noedei, .only Io,- d.epbsit:, la; Qom’t ilie

VOL IS  J ALLAHABAD SERIES. g |



SI THE INDIAN LAW REPORTS. [VOL.

1S8S

Lvksds Au 
Kham

V.
Sakju
PKABACi

amount of the principal debt, togeiher witli tlie interesfc clae for 
the last year of tlie specifted term^ B,eference was made to the' 
judgm ent in Forbes v. Ameeroonissa Begum  (1), as fully stating  
tbe-lavf applicable to cases falling under Regnlatioa X 711 of 19.06, 
Here, liowever, it was contended that the spooial terms of the con­
dition of the instrum ent determined the rights of the parties^ fin l 
that tho Regulation did not establish a ri^h t to redeem uncontrolleda CP
by the contract made between them.

Counsel for the respondent were not called upon.

Their Lordships’ judgm ent Was delivered by

S ir  R . C o u c h .— The suit which is the subject of this appeal 
was brought by tho appellant for tho redemption of a morrtgagei 
fiiado by liis deceased brother, Zahir Ali K han, to whose estate 
the appellant bad succeeded by inheritance,. Tlie m ortgage was 
by a conditional sale to the respondent, dated tlie l4 th  of March, 
l868j to secure the payment of Rs. 11,200, which had beeii 
borrowed by the m ortgagor, and in terest thereon, a t the rate of 
Ee. 1-4.-0 per cerit. per mensem, being Ils. 1,680. Tho conditioil 
was that the interest should he paid annually for seven yea?s, with 
eompoimd interest if  it, was not paid at the stipulated periods, to 
be realized from the person audpfoperiy  of the mortgagor, and tho 
principal siim of Rs. 11,200 and Rs. 1,6S0 on account of interest 
for the last year Avas to be paid on 6fch badi Ohait (28th March, 
1875). On the 23rd of Aprilj 1875j after the expiration of the 
time fixed, the mortgagee filed a petition under the Bengal Rega» 
lation X V II of 1806, in which he claimed Rs. 17,S0-4"7-0 as 
flue for principal and interest, being the principal sum and three 
years’ interest and compound interest thereon .. A notification was 
thereupon issued by the Judge according to the Regulation, but 
tlia service of i t  was not effected till the 20th January , lIjSO. On 
the 17th of January, 1881, tho m ortgagor deposited in tli?3 J u ‘*lgV_3 

Court Es. 12,881, the principal sum and iiiter^alfoiitlj^^ffisTrj'ear^ 
witli a petition alleging that the interest for the previous years 
was, according to tbe condition, to be recoverp.d by a separate suit, 
and on the 20th of Jam lary, 1881, he brought this suit.

The Iqwer Courts have given judgm ents at considerable leilgtli 
Upon the constriiction of the mortgage-deod; the Subordinate Jud^o 

(1). 10 Moo, I. A.
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lioldiug that tlie appellant was enHtled to redeem^ and the 
Court reversing that decision and dismissing the snit. I t  does not 
appear to their Lordships to be necessary to consider the construc­
tion of the deed. In  the part of India where the Regulatioa is iu 
forcc, the righ t to redeem depends entirelj^ upon it. The ’■words*o f  

s. 7 are, that where the morl:gagee has uot been pnfc in possession of 
the mortgaged property (which was the case ia  this m ortgage), the 
payment or esfcablished tender of the principal sum lent, with any 
interest due thereupon, shall entitle the m ortgagor to the redemp­
tion of his property before the morfcgaga is finally foreclosed in 
the manner provided by the 8th section. That section gives the 
m ortgagor one, year from the date of the notification to redeem 
the property, and says that if ha does not do so in the manner 
provided by the 7th aeotiouj the mortgage will be finality foreclosed 
and the conditional sale will become conclasive. I t could not be 
denied by the appellant’s counsel that much more than one year’s 
interest was due. ladeed, the arrear of interest had continued to 
increase from the 23rd April, 1875, till the date of the deposit. 
The m ortgagor had clearly not done what was necessary by the 
terras of^he Regulation to entitle him to the redemption, and for 
.that reason th.eir Lordships will humbly advise H er Majesty to 
affirm the decree of the H igh Court and to dismiss the appeal. 
The appellant will pay the costs of it.

, Appeal difimtssed. 

Solicitors for appellan t; Messrs. T. L , Wilson and 'Co, 

Solicitors for respondent : Messrs. Oehme and Smjimerhays.
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APPELLATE CIVIL.
Before M r. Justice O U fld i  and M r. Jm ticB T ijrrdL

GHCfifEII LAI/ (DuFEifBAisr) t?, BA2JASJ?AT SiNGH (Plaintitf.)*
Z m se ^M o rt^a g e  fo r  securing payment o f fsn i— Uecree bff Bevenue QauH /o r  a rre trs  

of re»i~'D ecree time-barred —E ffec t o f  decree on viortgaye-o.Suit for eak  o f  mort~ 
ffaged p ro p erty~ C iv il P f  OC6iure Codej s,

\  la  1874j the plamfciffi leased certam immoveaMe property to i lie , defeiiclaEts, 
and tbe latter eseeated a deed by which He covenanted to pay tlie , annual rent anti:

* Secotid Appeal No- 11S5 of,18S5, from  a decree of F. B. Elliot, Bsd-KDistrict 
Jud^e of Allahabad, dated, the 1st Ju n e , ' 1885, i-eversiog a decree,; of -^iabu Bata 
jLali Ghaudiirx, S a to rd ina tl Judge of AHaIial3acl> dated tlie,SSi'd Janiiary, 1884»,
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