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it s now neoessary to ascertain whether the payments notified to
the Courts by the decree-holder on the 2nd March, 1882, and the
26th April, 1883, were, in fact, payments by the ]udament debtor,
and “the case must be remaaded to the lower appellate Court undei:
8. 566 of the Code for a finding on the above pointa.

Upon a return of the findings, ten days will be allowed to the
parties for objections,

TyrrELL, J.—I am by no means satisfied that the applications
of March, 1882, and April, 1883, can be considered as “steps in
aid of execution” in the sense of cl. 4, art. 179 of the Limitation
Act; bot the view of the lower appellate Court being supported by
the authority of a Cualeutta ruling, I am unwilling to interfere with
its decision so far. The truth of the statements of the deeree-

bolder as to these payments must be ascertained, I concur thers-

fore in the order of reraand proposed by Mv, Justice Mahmood.
Tssues remndtted.

Before Mr. Justice Tyvrell and 3v. Justice Makmoad.
HUSAINE BEGAM (Pramvrrr) ». vas COLLECTOR or MUZAFFAR NAGAR
AND orgEks (DEFENDANTS).*
Appeal—Admission after time—det XV of 1877 (Limitation Act), 5. b—< Sufficient
cause” - Foverty—Purdah-nushin—Civil Procedure Code, 8, 220~—Costs.

In February, 1884, the High Court dismissed an application by o Muhamma-~
dan pardab-nashin lady, under 8. 592 of the Civil Procedure Code, for leave to
appeal as & pauper from a decree presed in September, 1882, on the ground that it
was barred by limitation. On the 16th August, 1884, an order was passed allowing
an appliontion which had been made for veviow of the suid order to stand over
pending the decision of a connected casc which had been remanded for re-trial
under g, 562 of the Code. Cn the 24th April, 1885, the connected cage having
then been decided, the application for review was heard and dismissed. . On the’
18th June, 1885, an order was passed er-parie by Prrenram, C. J, allowing the
applicant, undu 5, 5 of the Limitation Act (RV of 1877), to fle an appeal on full
stamp pa.per, and she thereupon, having borrowed money on onerous conditions.to
defrays the hiecessary institntion-fees, presented hér appeal, which was admitted
provisionally by a single Judge. :

Held by TyreuLe, J ., (MamnmooD, J., dissenting) that the appellant had made:
out:a sufficient case for. the exercise of the Gour t;’s discregion under s. § of the
Limitation Act, and thet the Court should proceed to the trial of her appea}

Held by Manmoob, 3, that the ex-purte order of the 18th June, 188.)‘ was
onc'whmh thc Civil Procedure Code nowhare allowed and was ultra mu's, and

® % Tirst Appeal No. 130 of 1885, from a decree of Maulyi Muhu.mmad M“kﬁud
AN Kban, Subordinate Judge of Sabéranpur, datdd the 16th September, 1882,
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1336 that 2he Bench before which the appenl came for hearing was competent fo deter-
wmemeemmeey NG whether the order admitting the appeal shonld stand or be sci aside.  Dubey-

Hrsatvy - Sukai v. Ganeshi Lal (1) referred to,
CEmean
», Held ulso by Maunoon, J. (Txrrsy, J., dissenting), that the circumstances

'HE CoLIBC-  were such as to require the Court to set aside theorder admitting the appeal
TOR OF

MUzarean- and to dismiss the appeal as barred by limifation, inasmuch asg it was presented
HABAR. more than two years beyond time, and neither the facls that the main reason
whyit was presented so late was that the appellant was awaiting the result
of the connected case, and that the appellant wan a pauper and a pardal-nushin
lady, nor the orders of the 16th August, 1884 and the 18th June, 1885 constitut-
ed « sufficient enuse” for an extension of the limitation period, within the meaning
of 5. 5 of the Limitation Act. Moskaulluh v, Ahmedullah (2) and Mangu Lalv.
Kandhai Lal (8) reterred to.

Fleld fuvther by Mammoop, J.; that although, but for the crroneous order of
the 18th June, 1885, the appellant would neither have borrowed the money xequired
to defray the institution-fces nor preferred the appeal, and this wasa eircum-
stance to be considered in the exereise of the discrctionary power conferred by e.
290 of the Cods, it could not he said that the exror of a Court of Justice which
leads a party to initinte proceedmws against another is sufficient to exonerate the
losing party from paying the costs incurred by the opposite party, and thet
the appqul ghould thereifore be dismissed with costsg,

Ta1s appeal had been admilted after time by Tyrrell, J., sitting
for the admission of appeals, &c. At the hearing of the #ppeal it
was objected that thore was no sufficient cause for presenting the
appeal after time, and it shonld be dismissed. The caunses alleged
by the appellant for not presenting the appeal within time are

stated in the judgments, in which are also stated the other facts
of the case. '

Mr. N. L. Paliologus and Pandit Sundar Lal, for the appellant.

Babu Ram Das Chakarbati, Pandit Bishambar Nath, Munshi
Hanuman Prasad, Shah Asad Ali, Babu Daroda Prasad Ghose,
- Mr, Simeon, and Lala Daiti Lal, for the respondents,

TYRRPLL, J.—A preliminary objection has been taken.on behalf
of the respondents that this appeal is barred by limitation. It is true
that it has been preferred a long time after due date, but our power
of admitting an appeal under s. § of tho Limitation Act is large, and
is not fettered by considerations of time, provided only the Court

* be satisfied that the appellant had sufficient canse for not presenting
her appeal within the period preseribed themfor I think that such

(M) LLE,1AL34  (2) 1L R, 18 Cale 8
(3) L Lo R, 8 Al 475,
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cause has been shown by the learned vakil for the appellant. She
is a pardah-nashin Muhammadan lady, obviously too impecunions
to pay the preliminary charges for this appeal, who, havmor
failed under the bar of limitation only in an attempt “to
appeal as a pauper, spent a considerable time in efforts to obtain
a review of that order, and having finally been refused this remedy,
she borrowed funds, at an enormous sacrifice we are informed, and
affixed the necessary stamps (Rs. 655) to the memorandum of
appeal she had presented to this Court in March, 1883, with
ber application made under s. 592 of the Civil Procedure Code.
This appeal was admitted by me, provisionally of course, on the
17th July, 1885. A good deal was made at the hearing yesterday
of an apphoatlon nmade to the late learned Chief Justice in June,
1885, reciting all the steps faken theretofore by the would-he
pauper-appellant, and laying before Sir Comer Petheram the memo-
randum of appeal (unstamped of course) filed in March, 1883, and
practically asking His Lordship for a month’s time to file the neces-

sary stamps. An order allowing this petition was wmade, and no.

more. The appeal was not thereby admitted, nor was any order
whatever made which would affect the question of its admissibility,
either by the Judge sitting out to admit appeals or by the Bench
hearing the appeals. This application, and the order made on it
by Sir Comer Petheram, may therefore be left altogether-out of
the question. There remains only then the single issue, 'whether
this particular appellant has made out a sufficient case for the exer~
cise of our discretion in this behalf; and I hold that she has, and
that we ought to proceed to the trial of her appeal.

ManmooD, J-I very much regret that in this case lam
unable to agree in the order which my learned brother Tyrrell has
nade, andethat I hold that this appeal cannot be entertained by us
becange itds barred by limitation. The facts of the case are, that
the decree from which this appeal hag been preferred was passed
by the Couré below on the 16th September, 1882, and no appeal

was preferred from it up to'the 22n0d March, 1883. Upon that day
an application was made for leavé to appeal as a pauper, but it wag
they more than two months beyond the period of. hmltatmn. ‘The
application then came. on for hearing beforo a Bench congisting of
the present learned Officiating Chiof J matice and my learned brother. -
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Tyrrell, who dismissed the application on the 14th February, 1884,
holding that under the law they had no power to admit the applica-
tion, which was chviously barred by limitation. Then it appears
that some time in May, 1884, the present appellant prepared an
application for review of the order just mentioned, and presented
the application on the 10th June, 1884, and the application was
allowed to remain pending, pursuant to an order dated the 16th
August, 1884, on account of the pending of a cognate case, being
First Appeal No. 21 of 1883. The application then appears to have
stood over until the 24th April, 1885, when it came on for hearing
before a Divisional Bench, cousisting of the present learned Offi-
ciating Chief Justice and my brother Tyrrell, who dismissed the
application for reasons which it is nob necessary to refer to here.
Then followed an applieation of a very unusual character, presented
on the 18th June, 1885, to the late learned Chief Justice of
this Court. The application, after reciting the previous orders
in the litigation, went on to say “that on the 8th April, 1885, the
said First Appeal No. 21 of 1883 was heard and decreed, and on
the 24th April, 1885, your petitioner’s application for review wus
rejected ; that if this Honourable Court will be pleased to grant,
this petition; your petitioner will be in a position to file appeal rega-
larly. Your petitioner therefore humbly prays that she might be
allowed to file her appeal under the provisions of s. 5, Act XV of
1877, on full stamp paper.” I havo called this application one
of a very unasual character, because I am not aware of any provi-
sion of the law which contemplates such au application, The object
of the application was to ask the Court to decide upon the admis-
sibility of an appeal which had not yet been preferred to tho Court,
and the prayer in the application sought to obtain an order which
would in a manner bind the Court to the admission of the econtem-
plated appeal. It was an application admittedly m'.uie in erder
that the petitioner might, by obtaining an order whioh would afford
a sorb of guarantee as to ‘the admissibility of a future appeal, be
able to have an opportunity of raising money to file an appeal on
full gtanp, thoukgh :Such appeal would be more than two years and
a hzyl.f .beyomf thg time -allowed by the law for such appeals, the
provisien bemg found in art. 156, sch. ii of the Limitation Aot
Under these circumstances 1 should have thought there weall
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scarcely, be any reason for departing from the ordinary coutse
observed in this Court of i issning notice to the other side to show
causu, the practice being only an illustration of the well-known
maxim audi alteram partem. The usual practice of this Court was,
howdver, not followed in that case, and the late learned Chief Jus-
tice of this Court simply granted the prayer in the application,
directing that the memorandum of appeal, duly stamped, was to be
presented within one month. The order was made on the 18th
June, 1885 ; but with profound respect for the legal antherity of
Petheram, C. J., T cannot help holding that the order, considering,.
the nature of the application, was one which our law of procedure
in India nowhere aliows, and 1 find myself unable to hold that, in
determining the point now before me, I am bound by that order.
The law in s. 592 of the Civil Procedure Code does, indeed, allow
a pauper to present an application to be allowed to appeal as a pau-~
per; but even such application must be acecompanied by a memo-
randum of appeal as the section requires; but I am not aware of
any authority conferred by the Code, or any other law, which would
empower the Courh to entertain an application such as the one in
this case,,or o make an order such as Petheram, C. J., made in
the case, without apparently hearing the othor side, and without
‘having the grounds upon which the anticipated appeal was to be
made hefore him. With all due deference, I cannot but hold that
the order was ultra vires, and I cunnot help feeling that its practi-
cal effect has boeen regretable. For it is urged by the learned
pleader for the appellant that it was in consequence of this order
that the appellant was able tdborrow money on very onerous terms
for the purpose of defraying the expenses of this appeal, and he
contends thab this circumstance is sufficient to induce us to admit
this appeal nnder the exceptional provisions of 5. 5 of the Limitation
Act. The gppesl was, as a matter of fact, admitted by my learned
brother Tyyrell on the 17th July, 1885, but subject, of course, o
" any objection on the ground of being barred by limitation, which
might be made by the respondents at the hearing of the appeal
before & Bench. There can be no doubt that the order admitting
the appeal, made by a single Judore, {s' nof - conclusive upon the
guesfion, and indeed the Full Bench ruling of this- Conrt in Dul)ey
Sahat v Ganaslu Lal (1) leaves uo room for doubt- upon t the poxnt.
(1)L Lo Bey LAIL 34%
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The kind of objection contemplated in that ruling has besn taken
by the respondents now, and I hold that under the circamstances
this Bench is entitled to determine whether the order admitting
the appeal should stand or be set aside.

1 am of opinion that the circumstances of this case are such as
require the Court to set aside the order admitting the appeal, and to
dismiss it as barred by limitation. This is not a case in which the
appeal has been presented two or threc months beyond time, but the
period here far exceeds two years, and itis apparent from the petition
on which Patheram, C. J., passed the order of the 18th June, 1885,
that this appeal would not have been preferred but for that order,
and that the main reason why the appeal has been preferred so
late is, that in the cognate case, First Appeal No, 21 of 1883, this
Court had remanded the case to the Court below for trial de novo,
The order of reman in that caso was made on the 7th April, 1885,
apparently under s. 562 of the Civil Procedure Code, though the
evidenco in the case appears to have been on the record. It is not
necessary for the purposes of this case to decide whether, with
reference to the provisions of ss. 564 and 565 of the Code, thatlease
could have been remanded for trial de nove, bocause, according to my.
view, whatever the result of that new trial may be, it cannot operate
in such a manner as to extend the period of limitation whizh the
law has prescribed for such appeals. For 1 hLold that, however
gimilar two litigations may be, the circumstanee that one litigant
has prosecuted his case diligently, aund has partly sacceeded, is not
any reason for allowing the litigant incthe other litigation to seels
his remedy long after the lapse of the period which the law of
limitation prescribes. Indeed, any other view of the law would
render the statules of limitation anything but ¢ statutes of repose)?
as Mr. Justice Story or Lord Plunket has called them somowhere ;
and if the argument of the appellant in this case is to bo accepted,
there could be no logical reason why this appeal should not bo '
admitted after the lapse of another two or three years, when the
cognate case (I, A. No. 21 of 1848) would be docided finally by
this Court or by the Privy Couneil. I have recently dwelt at
considerable length upon the policy of the laws of limitation, the
manner-in which they should be interpreted, and the exact eoffoct
of the imperative provisions of s, 4 of our Limitation Act, andemy



VOL, IX | SLLAHABAD BERILS,

observations are to be found in my jedgmeat in ths case of Afangu
Lal v. Kandhai Lal (1).
In this case the exact point invelved is difforent as a matler of
debail, but not as a matter of principle, resarding the construction
[ the statutes of limitation. The exaet point here is—whether,

even if the Limitation Act is to be strictly construed in favenr of

its operation, the present appeal should net be allowed to be admit-
ted long after the preseribed period, by r«ion of the power which
tho second paragraph of s. 5 of the Act enirusis ty the discretion
of the Conrt as a proviso te the stringsnt rules contained in s. 4 of
that enactment. 'The second puragraph of s. b runs as follows :—

“ Any appeal or application for a review of judgment may be
admittgd after the period of limitation prescribed therefor, when
the appellant or applicant satisfies the Court that he bad sufficient
cause for not presenting the appeal or making the application within
such period.” '

I confess that the expression most importantin this paragraph
is the plirase © sufficient cause,” and that the phrase is capable of a
great deal of diffsrence of opinion. 1 also concede that the phraso
must be @uderstood with due reference to the circumstances of
tach case, and I may add that I would have deferred to the view
of my brother Tyrrell if I had been able to hold that the discre-
tionary power as to admitting appeals beyond timoe could possibly
be exercised in this case. Because, what 1s contended here is that
the appellant, being a pardeh-nashin and a pauper, did not apply
for leave to appeal as a pauper within timo under art. 170, sch. ii
of the Limitation Act; that her applieation was thercfore dismissed;
that she applied for a review of the order of dismissal, but that
application also was dismissed ; that her attempts therefore to have
her case heard in appeal in formd pauperis were unsuccessful ; that
having oxBausted her remedy in that form, she waited till this
Cou1t‘\11=xposed of the cognate case by remanding it for new trial ;
that thereupon she obtained an order from the late learned Chief
Justice of this Coutt on the 18th June, 1885, giving her permis-
sion to file hor appeal on full stamp within a month- that by
virtue of that order she was enabled to raise money and presont

(1) T L. R., 8 AlL, 475,
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her appeal on payment of the court-foes, and that the appe: al was
admitted ; and then the argument is pressed wpon us, that becanse
the appellant duly obeyed the ovder of the late learned Chief Justice]
therefors we are bound to reject the vespondent’s preliminary
obkjsction that the appeal is barred by limitation.

This represents the whole line of argument which has been
pressed upon us by the learned pleador for the appellant, but T{ind
myself unable to accept it. So far ag the quostion of poverty ig
concerned, I am perfoctly prepared to adopt the rule laid down by
Prinsep and Trevelyan, JJ., in Moshaullah v. Ahmed-ul-lak (1), and.
I agree with them in the view that ¢“if such ground be accepted
as safficient cause for a special order of this description, thero
would be no limit to the period for extending the usual term of
limitation to presenting an appeal.””  Applyving that rnle to the
present casc, the main ground on which the appellant relies is
untenable, nor do 1 think that her being a pardah-nashin woman
should be allowed to operate as a reason for relaxing the rules of
limitation to the extent sought in this case. The fact of an
appellant being a pardah-nashin may, no doubt, in somo cases
furnish grounds for applying the discretionary power ~contained
in the latter past of . 5 of the Limitation Act ; butin my opinionr
that ground can be available only where the fac(, has preventod a
party from presenting the appeal hers elf, or from retaining counsel
to do so. Hero tho contention practically amounts to saying that
whenever an appellant is a pusdal-nashin, there should be no prag-
tical limit to the peried during which her appeal must be presonted.
The econdition of being a pardali-naskin ia” far moro lasting than
even the condition of being a pauper ; and if, as the learned
Judges of the Caleutta Court have held, poverty is not a sufficient
cause within the meaning of . 5 of the Limitation Act, I ahould
say that being a pardeh-nashin is not, ipso fasto, suffeiont cause
for the application of that section. The other groundsapor which.
the learned pleader for the appellant volies are, firstly, tho order
of the 1Gth ‘August, 1884, directing that the application of the
appellant for reviewing the order of the 14th Februray, 1884, dis-
missing her apphcntlon to bo allowed to appeal as pauper, should
wtand over, pending the decision in First Appeal No, 21 of 188,}

(1.) L L B, 18 Cale., 78
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sacondly, the order of the 18th June, 1885, which gave a sort of
Puarantee that the contemplated appeal, namely, the present one,
would be admitted if prosented on full stamp within a month of
that erder. I am of opinion that neither of those orders which I
have already described constitutes a < sufficient cawse” within the
meaning of the latter part of s 5 of the Limitation Act, so as to
admit this appeal after such a long period beyond the limitation.
The appellant has had two adjudications against her in vegard to
her application to appeal én jormd pauperis ; and whilst it is clear
that this appeal wounld not have been preferred but for the order
of the 18th June, 1885, T cannot hold that the appellaiit’s utiliziﬁg
that order as a means of borrowing money for payment of the
sourt-fées on her appeal, will enable her to claim the benefit of the
latter part of s. 5 of the Limitation Act.. Moreover, I cannot doub
~-and, indeed, it is apparent from the appellant’s own petition, on
which the order last mentioned was passed—that she has delayed

so long in presenting the appeal because she and her advisers were

waiting for the result of the cognate case alveady referred to. I
hold therefore that the latter part of 5. 5 of the Limitation Act is
not available to the present appellant, and that the appeal is there-
fore barred by limitation,

The only thing ¥emaining to be considered is—whether, undet
the peculiat ciremmstances of this case, the appellant should be
ordered to pay the respondent’s costs. Ihave already said enough
to indicate that but for the order of the late learned Chief Justice
of this Court, passed on the 18th June, 1885, the poor lady-appels
lant would neither have borrowed the money required to defray
the institution-fees of this qppcal nor would she have preferred
this appeal. This, o doubt, is a circumstance which I am bound
to consider In conneclion with the discretionary power eonferred
by s. 320 of the Civil Procedure Code ; but Tam unable tolay dowa
the role that the error of a Court of Justice, which leads 2 party
to initiate pxoceedmwa against anothor, is sufficlent to esonerate
the losing party from paying thé costs incurred by thie onnosite
party. I would therefore dismiss this appeal with costs.

Appeal dismisseds

19

1856
O e i

Husaint
Bream

v,
Tae CoLLEc-
TUR OF
Muzariar-
NAGAR,



