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deed as witnesses. As to that part of the case tlieir allGgatioii in 1888
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tlie plaint was that tliey had not signed the sale-deed^ and that their w a i,i-to-i .ah 

sig7iatiires were forgeries. The Subordinafcs Judge and the 
District Judu0 found that the signatures of the plainnffa to the 
sale-deM were their geiminG signfitiires. The Siibordinate Judge 
found that the plaintiffs knew to what the sale-deed related, and 
lie dismissed the suit. . The District Judge allowed" the appeal on 
the finding that the plaintiffs had wittiessed tlie deed in question, 
under pressure. There was no siach issue raised on the plead
ings in the case, and no such issue was before the District Judge.
The simple issue on this point was—were those signatures the 
genuine signatures or not of the plaintiffs ? The plaintiffs did 
not allege in their plaint that they had signed the sale-deed 
under pressure or that they did not know what the.contents of the 
sale-deed were. The issue which the District Judge found in their 
favour was a very serious issue, and of that claas of issues_, which, 
in our opinion, the Privy Council has more than once pointed out  ̂
shonkl'^iot be rsised by the Judge for the parties when they had 
not raised i t  themselves. In  the Priv’y Oonnoil case referred to 
hy the. District J u d g e— R a jk k h i D in  v, G okil Chandra Chowdhry 
(I), the mere proof of the signature of a witne.'^s to the document 
was, we think properly, i f  wo may s«y so, held to be no evidence 
that he knew what the contents of the docinnent were. On the 
findings on the issue raised hy the parties by their pleaJings, to 
which we have referred, the plaintiffs Imd no cause of action. The 
appeal is allowed, and the suit is dismissed with costs.

A ppea l allm'ed.

^ ( i fo r s  M r. Jiisiioe S tra ig h t and M r, Justice  T-^rrell.

ZA LBI G IE (D epekdaot) RAM CHAR.'LN SINGrH (P lats-ttct).*

Mortgage—Faywiently morfgagsehy conditional sale of p n o r  mortgage— Decree- 
obtained ~bg intermediate simple mortgagee fo r  sale— Ilorlgage. hg concUtional 
sale foreetosed—Irdermediaie simple mortgagee not entitled to sell withoutpai/- 
ing first mortgage.

B  made two mortgages, dated respectively tlio lOtli October, 1S?H, and 10th Octo
ber, 1872, of his zamiTidari property ia  favour of P . On 27tli Jaunary, 1874, ^

* Second Appeal No. 339 of 1887 from a decree o f G-. J . Kicholis, Esq., District 
Jtidge of Gh§,Kipnr, dated the 31st January, 18S7, reversing a decree o f Munghi 
Kulwaat Singh, Suhoxdinate Judge of Gliazipiir, dated the 1st April, 1884. ■ '

(1) 3 B. L. 0 ,, 57 i 12 W , E.j P. 0 ., 47 j 13 Hob. L A-, m ,

1888 
Julg 16.



1888 moi'tgagod l lV  blglias 7 'biswas and 10 dhurs of s ir  aud cultivatory land belonging to Ms 

'"zALisr 6 ib ~  zamindari for Es. 700to the defendant;. On lO tli Sei3teinber, 1877, B  made a condifcionai 
Bale of his zaniindavi property to the plaintiff for E s. 4,500 to pay oif tlie two charges 

CirAUAif ci-eatod in favour of F. On the 10th August, 187S, B  made another mortgage to the 
iSrsGii. d e fe n d a n t  for Es. 300 of the same 117 bighas, 7 biswas and 10 dhurs. On the 9th 

November, 1881, defendant obtained a decree on his two bonds of the 27th JTanuary, 
1874, and 10th August, 1878, and on hia application for execution of the decree the 
property mortgaged to him was advertised for sale on the 20th November, 1883. Mean
while the plaintiff had taken the necessary proceedings to foreclose his conditional sale, 
and upon the 10th Maxell, 1883, the sale was foreclosed. On the 19th November,1883, 
plaintiff instituted this suit with the object of haying it declared that defendant was 
not entitled to bring to sale the property mortgaged to him.

H eld  that by the conditional sale, which became absolute upon the 19th March, 
ISBSj the plaintiff acquired all the rights that subsisted under the two mortgages of 
the 10th OetohEr, 1871, and 1 0 th , October, 1873, and was entitled to press tliose 
Becxiritics in  his,aid as prior incumbrances to that of the defendant, for the purpose of 
stopping him from bringing the property to sale in execution, of his decree before first 
recouping tlie plaintiff the amount wliich the latter found to satisfy and discharge those 

incumhi'ances.

H eld  further that the only right which the defendant had to bring the property to 
sale was xipon the strength of the decree obtained in the bond of 27th Januai^j 1874, for 
he had no right under the instrument in his favour of the 10th August, 1878. The defen
dant should therefore only be permitted to bring the property to sale under his decree 
in respect of the mortgage of 37th January, 1874, when he had satisfied and discharged 
the two moi'tgage bonds held by the plaintiff of the 10th October, 1871, and 10th Octo
ber, 1872.

The facts of tins case are stated in the judgment of the Court. 
Munshi Madlio Prasad, for the appellant. 

Mr. C, H. H ill and Munshi Juala Prasad, for the respondent.

Straight, J .—It is impossible thai I can allow this litigation 
to linger longer in the Oonrt. The suit was instituted as far back 
as Novemberj and vre are now dealing with it, after a second
trial in the lower appellate Courtj in the month of Jiily, 1388. The 
controversy between the parties was nob of a specially complicated 
character, and if certain unnecessary elements had not been intro
duced into it by the lower Court, it might have been very readily 
and easily dispoasd off. Stripped of the complications that have 
been introduced into it, the case simply comes to this s— 

On the lOfch October, 1871,: and the IGth October, 1872, one 
Bhairo Bingh made two mortgages for money advanced to him in 
favour pf one Fanna Lai, and as security £oi? those advances ho
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hypothecated his samindafi property. On tlie 27tb January, 1874,
^Bhairo Siagll mortgaged 117 bi'ghas 7 biswas and 10 dburs of sij* Zaum Gib
and eultivatoi’y land belonging to bis zamindari for a sum of ChabaiI
Rs. 700 to Zalim Gir, tbe defendant-appellant before us. On t ie  Sib^h. 
10th September, 1877, Bhairo Singh made a conditional sale in 
favour of Ram Oharan Singh, the plaintiff-respondent before ns, fot 
a sum of Rs. 4,500. The necessity for the taking of that<ioan, as 
recited in the deed of conditional sale, was a pressing obligation 
upon Bhairo Singh, the borrower, to pay off the two charges created- 
in favour of Panna Lai on the 10th October, 1871, and the 10th 
October, 1872. On the 10th August, 1878, Bhairo Singh made 
another mortgage for Es. 300 of the same 117 bighas 7 biswas 
and 10 dhurs to Zalim Gir, the defendant-appellant before us.

Subsequently Zalim Gir brought a suit upon his two bonds of the 
27th January, 1874, and the 10th August, 1878, against his mort
gagor, and on the &fch November, 1881, he obtained a decree for 
JRs. 2,064-14. Zalim Gir • applied for execution of his decree and 
the mortgaged property was advertised for sale, the 20th Novetn- 
ber, 1883, being fixed for the sale. Bleanwhile Ram Oharan Singh^ 
the plaintiff-respondent, had taken the necessary proceedings to 
foreclose his deed of conditional sale ; and upon the 19th March,
1883, the sale was foreclosed and he became the absolute proprie- 
ior of the mortgaged property, which included within it the 117 
Mshas 7 biswas and 10 dhnra which had been charsed in favourC3 ' O , ,,

of the defendant-appellant. The defen dant-appellant haying, as 1 
have already said, notified the mortgaged property for. sale, and 
the. 20th November, 1883, having been fixed for such sale, the pre
sent suit was instituted on the 19th November, 1883, the day 
before the sale, with the object, td put it shortly, to have it declared 
that Zalim G ir was not entitled to bring the property to sale.

I t  is: unEecessary for me to travel through th© judgments deli-- 
mefgd, first by the Ooart of first instance, and next by the appel-’ 
late Court wheri it had the case first before it, and on the last 
occasion when it had to re-try the appeal under our ordef of remand.
I t  is enough to say that^ in my opinion, we must ndvr take it as 
found that by the conditional sale, which became absolute upon the 
10fch lEatcsh,. 18'83y t^ Jylamtiff-respomlent acquired all the rights 
that subsisted under the Ecwtgtvges* erf th^ lOfch Oetober, 1$ 7 I,
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an'd lOtli October, 1872, and he therefore is also in my opinion 
entitled to pray tliose securities ia  his aid as prior incurabrances to- 
that of the defendant-appellaut, for the purpose of stopping him 
bringing the property to sale in execution, of his decree, unless lie 
recoups the plaintiff for the auiouut which he (the plaintiff) found 
to satisfy and discharge those incumbrances.

I t  clear that the only right, supposing he gets those incmn- 
brances out of the way by satisfying and discharging theia, 'whieii 
the defeadaut-appelliuifc has is upon the strength of the decree 
obtained in reference to his bond of the 27ch January, 1874, to 
bring the property to sale, becaase he can have no right whatever 
Tunder the instrument which was made ia his favour on the lOfch 
August, 1878. It therefore seems to me that the proper course 
for us to pursue in this case is, while tdlowing this appeal, to modify 
the deci-ee of tVie Oourfc below by declaring that the defendant shall 
only bo permitted to bring the property to sale under his decree 
in respect of his tuortgage of the 27th. January, 1874, when he 
has satisfied and discharged the two mortgage-bouds held by the 
plaintiff-respondent of the 10th October, 1871, and the lOfch Ocfco-. 
ber, 1^372, The order of the learned Judge will stand as to the costs 
of the lower Courts. In  this Court each party will pay his own 
costs.

T y r r e l l ,  J .—I entirely concur.
____________ _ Appeal alloiDecl.

Before M r. Justice Straight..

GOPAL DAS (D eoree-h oibeb) o. ALI MUHAMMAD akd others (J ttdq-m e m -
debtors).*

M ortgage~-DBGree f o r  sa le— D ecree n o t to  la trea ted  as a ‘m oney-deeree— A o f I V  o f  
1882 {Transfer ofFro^ierti/ A ct), ss. 8S, 89, 00.

r
A (leerec iii favmw of a inortgngce for sale of the mortg»ged property cannot lie 

treated as one for ’gouey. Acoorcliiig' to tlie Trausfer of Property Act^ ss. 88, 89 and 
90, tlie mortgagee must first sell the mortgaged property, and i f  the n et proceeds of 
Bucli sale he insufficient to pay the ainouilt due for the time lieing on the mortgage, 
and if  the baljince he legally reeoverahle from the mortgagor otherwise than out of 
the property sold, he may ask, the Court for a, decree for such balance.

The appellant in this case, a mortgagee who had obtained a 
decree against the mori^agors for the mort-gage-money, costs, and

^  Sccond Appeal Ho. 1606 from an order of T. R, Wyei’, Esq., District Judge 
Sh&hjahaxpur, dated the 23rd June, 1887, reversing an order of MunsM Chandi Prasadj 
Jluneif o£ East Budaun, dated tlie 5tli Febrnjiry, 1867, ;


