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Befors Bir Jokn Bdye, Bt., Chief Justice, and Mr. Justice Tyrrell.
WALI-UL-LAH KXHAN Axp AxoTHER (DIFENDANTS) 0. MUHAMMAD ISRAR-
UL-LAH EHTAN AXD OTHERS (PLAINTIFFS).*

Practice—~TIssue raised by Court which was not raised Ly pariics,

The plaintiffs in a suit denounced in the plaint their two sigmtures to a sale-
deed as forgeries, and never alleged that they witnessed i under pressure.  The Court of
first instance found them to be genuine, and the lower appellate Cgurt; while agieeing
with the Court below in its findings npon the question of the genuineness of the signa-
tuzes, observed that they were ebtained under pressure, and so reversed the.deeree of
the Conrt helow.  On second appeal to the High Court,

. ®
Held that Courts are not to raise important aad serious issues in a case for the
parties when they have nob raised it themselves by their own pleadings in the cause.

Sacamar-vLeaE Khban, Wali-ullah Khan, and Sukbawat-ullzh
Khan were three brothers owning jointly .several zamindari vil-
la‘g@s and other lands and houses. By a partition and division
between the brothers by means of an arbitration award, all their
jofnﬁ property was divided between them, and each brother became
separate and undivided owner ¢f the zamindari village land and
houses allotted to him, and the award further provided that in case
of sale or transfer by any of the parties of the property so acquired
by him in severalty, the other parties should have a right of pre-
emption. By this partition mauza Bahori, tahsfl Pawayan, was
allotted to Wali-ullah Khan, the defendant, and his name wag
recorded in the revenus papers as proprietor of the said mauza.

"By a sale-deed dated the 6th March, 1885, Wali~ullah Khan
conveyed § biswas out of the entire 20 biswas of the said mauza and
another plot of land which he also held in severalty, to Muhammad
Iftikhar-ullah Khan in the sum of Rs. 2,000, and the plaintiffs, who
each the sons of Salamat-ullah Khan, signed the dead as witnesses.

The plaintiffs then brought this a.gtion to enforce thbir right of
pre-emption in respect of the aforesaid sale, alleging also at the same
time that they were not among the witnesses to the sale-deed and that
the signatures purporting to be theirs on the deed were tiot genuine,

The defendants contested the suit on various grounds, and
maintained that the siguatures on the sale-deed purporting to be
those of the plaintiffs as witnesses thereto were gennine,

* Sacond Appeal No. 1643 of 1886 from a deerce of H.D. Mulock, Hsq., Distriet .

Judge of Shihjahanpur, dated the 26th July, 1886, reversing a deeree of Maulvi Mirea ®

Abid- Al Khan, Subordinate Judge of Shihjahinpur, dated the 11th Maxch, 1886;
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The Snhordinate Judge of Shahjahdnpur, who tried the suit in
the first ustance, fixed several issues for determination arising out
of the material allegations of the parties, and one of them was,,
“ Were the signatures to tho sale-deed affised by the plaintiffs

- themselves, or had the defendants forged them without the know-

ledge of the plaintiffs, and how will these signatures affect them ?*
Finding in favour of the defondants tipon this issue as well as
on the several other issues in the case, he dismissed the suit.’
On_appeal by the plaintiffs to the District Judge, -that officer
upon this particular issne found as follows:—“1 also agree with
the Subordinate Judge that the plaintiffs did really sign the deed
of sale or gift, or whatever it may be considered to be. It has
been held—Rajlakhi Debi v. Goknl Chandra Chowdhry (1), that the
mere attestation of a deed of sale by a relative does not neces-
sarily import his concarrence, In this case the defendant, uncle
of the plaintiffs, no doubt used his family influence to obtain the
sigpature of the plaintiffs to his deed of sale, and I see every reason
to believe that such signatures were obtained under compulsion
and with no real intention or concurrence in the transaction or of
waiver of any right. The plaintilfs did not intend to surrender
any right when they signed the deed, and it was simply, to my
mind, to relieve themselves from the importunities of their uncle
that they affixed their signatures to the deed.” On the other
issues in the case he found in favour of the plaintiffs and decrecd
their claim, but without costs.

On second appeal to the High Court by the defendants, it
was contended, among other things, that the finding of the
District Judge, that the plaintifis signed the sale-deed as witnesses
under cogxpulsiou, wag opposed to tleir own statement in their
plaint wherein they denounced their signature as forgeries.

Mr. G. E. A. Ross, the Hon. Pandit Ajudhia Nath, and Mir
Zahur Husain, for the appellants,

The Hon, 7. Conlan and Mr. W. M. Colvin, for the respondénts.

EpcE, O. J., and Tyerurr, J.—This is a pre-emption suit. The
plaintiffs, Who claim a right of pre-emption, had signed the sale-

(1) 8B. L B, P, Cy 575 12 W. R, P, C. 47; 13 Moo, L, Ay 200
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deed as witnesses. As to that part of the ease their allegation in
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the plaint was that they had not signed the sale-deed, and that their W ATIL-UL-TAT

signatures were forgeries.  The Subordinate Judge and  the
District Judge found that the signatures of the plaintiffs to the
sale-deéd were their geunine signatures. The Subordinate Judge
found that the plaintiffs knew to what the sale-deed related, and
he dismissed the suit. . The District Judge allowed the appeal on
the finding that the plaintiffs had witnessed the deed in question
under pressure. There was no such isswe raised on the plead-
ings in the case, and no such issue was before the District Judge.
The simple issue on this point was--were those signatures the
genuine signatures or not of the plaintifts? The plaintiffs did
not allege in their plaint that they had signed the sale-deed
vnder préssure or that the'y'f did not know what the.contents of the
sale-deed were. The issue which the District Judge found in their
favour was a very serious issue, and of that class of issues, which;
in our opinion, the Privy Council has move than once pointed out,
should*not be raised by the Judge fux the purties when they had

not raised it themselves, In the Privy Council case referred to .

hy the District J udge— Rujlaki Debi v, Golnl Chandra Chowdhry
(1), the mere proof of the signature of & witness to the document
was, we think properly, if wo way s«y so, held to be no evidence
that he knew what the conteuts of the document were. On the
findings on the issue raisel by the parties by their pleadiugsjkto
which we have referred, the plaintiffs liad no causs of action. The
appeal is allowed, and the suit is dismissed with costs,

' Appeal allwed.

Before Mr. Justice Straight and Mr. Justice Tyrrell,

ZALIM GIR (Drrexpivs) o. RAM CHARAN SINGH (Prilvrren).*.
Mortguge—Payment by mortgagee by conditional sele of prior 'moy,;“my 9;-'Decmé
obtained by intermediate simple mortgagee for sele—Morigage by conditional
sale jb;reclosed—-Intermedz'aie sample mortgagee not entitled {o sell witkout pay-

ing first mortgage. ‘ ’ . : o
B made two mortgages, dated respectively the 10th October, 18%1, and 10th Octo-
“ber, 1872, of his zemindari property in favour of P. On 27th January, 1874, B

# Second Appeal No. 339 of 1887 from a decree of G J. Nicholls, Esy., District
Judge of Ghiupur, dafed the 3lst Junuary, 1887, reversing o decree of Munghi .

Kulwant Singh, Subordinate Judge of Ghézipur, dated the Tst April, 1884,
(1) 8B, L, R, P C, 67;12 W, B,; P. C,, 47 ; 18 Moo. I, A, 209,

Kuax
. .
MrEAMMAD

ISRAR-TI~LAH

KEAN.

1888
July 16.

et



