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increasing the apparent evidence of its genuineness is also a 1888
material alteration—Suffell v. Bank of England." In that case Monmse
neither party appeared, so that the Court had not the advantage cgf;’.f;ﬁﬂn
which we have had of hearing the question fully argued. We KA
are unable to agree in the proposition laid down or in thinking J%IE:IAAI!I
that Sufell v. Bank of England supports it. )
The decree of the lower Appellate Court will therefors be seb
aside, and that of the Munsiff affirmed with costs in all the

Courts.
K. M C. Azppeal decreed.

Before My, Justice Mitter and My, Justice Iacpherson.

KASHY NATH ROY CHOWDHRY (Pravtigr) v. SURBANAND 1885,
SHAHA AND ormERS (DEFENDANTS.)® September 2.
Atlachment—Euwecution of decree.—Sale at instance of oneatiaching deovee-
holder during pendency of other ailachmenis—Priorily of atlaching
creditors—Rival decree-fiolders—Oivil Procedure Code, (Aot VIII of
1859), s, 240, 243 and 270 and (Aet XIV of 1882) ss. 284 and 295.

‘When a property is sold in exeontion of a decree it cannot be sold again
at the instance of wnother decres-holder, who may have attached it before the
attachment effected by the decree-holder undor whose decrce it is actually
sold, and when e judicial sals takes place all previous attachments effected
upon the property sold fall to the ground.

THE plaintiff in this case sought for & declaration of his right-to,
and confirmation of, his possession in & 10-gunda share of taluk
Mohadeb Munshi, and also for an order for the registration of his
name in respect thereof. The facts of the case were as follows :—
The disputed share inthe taluk was formerly the property of
one Sita Nath Roy Chowdhry (defendant No. 1) against whom
two persons named Shama Churn Buundopadhya and Hurrfih
Chunder Kurmokar had respectively obtained mioney -decrees.
Hurrish Chunder attached the propertyin dispute on’ the 12th
June 1875, and, whilst undey that sttachment, it was sold on the -
9th July 1875, at the instance of S'hama."'Qhurln in exécution of

®Appenl from Appellate Deoree No. 1516 of 1884, against the decree of Baboo
Kedar Nath Mozopmdar, Additional Subordirate Judge of Faridpur, dated
the 4th July 1884, reverslag the decree.of Baboo Chendra Kuwnar Das,
Muhsiff of Madaripore,;dated the 20th of May 1882.
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his decree, and purchased by Chunder Mohun Sen, ancestor of

Easm: Nare defendants Nos, 2 and 8 and Sriram Chuckerbutty defendant No, 4.

Roy
CHEOWDHRY

U
SURBANAND
BEARA.

This purchase was found to be benami for the owner of the
property defendant No. 1. Subsequently the property was again
gold on the 30th April 1876 in execution of Hurrish Chunder’s
decree in pursuance of the attachment put on it at his instance
on the 12th June 1875, and purchased by the defendant No. 12
benami for defendant No. 11. Subsequently defendant No, 11
Chundi Churn Roy Chowdhry, sold the whole of the property
in dispute for Rs. 300 to the plaintiff. After his purchase the
plaintiff applied to have his name registered as proprietor of the
ghare of the taluk in question, but he was opposed by defendants
Nos. 5 to 10, and his application for registration was unsuccessful,
He accordingly instituted the present suit.

Defendants Nos. 5 to 10 alone contested the suit upon the
ground that they had purchased mouzah Baligram, which formed
a portion of the disputed share in the taluk, by a kobale dated
the 25th August 1875, from Chunder Mohun Sen and Sriram
Chuckerbutty, and, amongst other pleasimmaterial for the purpose
of this report, they contended that the property having been once
gold at auction in execution of Shama Churn’s decrse it could
not again be sold at the instance of another decree-holder, and
consequently the purchaser at the sale held at the instancs of
Hurrish Chunder could acquire no right to the mouzah Baligram
a8 against them.

The first Court held that the purchase by the defendants Nos. 5
to 10 was invalid as against the plaintiff, inasmuch as their
purchase was made on the 25th August 1875, whilst the property
was still under attachment, at the instance of Hurrish Chunder,’
and that” consequently the plaintiff was entitled to succeed, and
finding the other issues raised in the suit in his favour gave him
o decree in the termsof the prayer of his plaint.

Upon appeal the Subordinate Judge was of opinion that it was
nob proved that the attachment at the instance of Hurrish

' Chunder was duly made, and he further held that the effect of .

the auction sale at the instance of Shama Churn on'the Bth July
1875 was to annul all previous attachments, and that consequent- .
ly on the 25th August 1875 thers was no attachment subsisting’
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on the property, and the alienation then made in favour of 1885,
defendants Nos. 5 to 10 was valid. He further found that after Kurl_xtz NarE
the sale on the 9th July 1875 Hurrish Chunder had not again omwim,
attached the property. He accordingly set aside the decree of g .uiviyn
the lower Court, and directed that the suit be dismissed with S=A=a.
costs.
The plaintiff now preferred this second appeal to the High Court,

upon the main ground that the lower Qourt was wrong in holding
that the attachment at the instance of Hurrish Chunder came
to anend on the sale held on the 9th July 1875, and he also
contended that the suit should not have been dismissed altogether
at the instance of defendants Nos. 5 to 10, who only claimed to be

entitled to & portion of the property, the subject-matter of the
guit, as the other defendants did not contest the remainder of his
claim,

Baboo Nilmadhuh Bose for the appellant.
Baboo Kashy Kania Sen for the respondents.

The judgment of the High Court (MFTTER and MACPHERION,
J7.) wesas follows i~

The question which we have to determine in this case is,
whether the kobala, dated 25th August 1875, executed by
Chunder Mohun Sen, ancestor of the defendants Nos. 2 and 8'and
Sriram Chuckerbutty defendaut No, 4, in favour of defendants
5 to 10, of mouzah Baligram, was invalid under s 240 of
Act VIIL of 1859, it being a private alienation by the judgment~
debtor while the property was alleged to be under attachment.

The facts, as found by the Munsiff in this case,are as follows =—
The property in dispute, ®iz, a 10-gunds share of taluk
Mohadeb Munshi was the property of defendant No, 1" Two
persons, viz. Hurrish' Chundra Kurmckdr #nd Shama Churi
Bundopadhya, held money decrees ‘against the defendsnt No. I,
Hurrish Chunder atta.ched the property in dlspute on- the ‘12th .
Juve 1875, ' While it was under this attachment, it was sold in
execution of Shama Churn’s decree on the 9th July 1875 and
purchased by Chunder Mohun Sen, ancestor of defendants Nos. 2
and 8 and Srirar Chuckerbutty, defendant No. 4, This purchase
is found to haye been made by the judgment-debtor himself in
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the benams of the two aforesaid persons. Subsequently in Husrish

EasmrNara Chunder's' execution, the property in dispute was again sold

Rox
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LA
SURBANAND
BHAHA,

without a fresh attachment on the 20th April 1876, but inter-
mediately the defendants Nos. 5 to 10 purchased mouzah Baligram,
which is a part of the disputed property, on the 25th August
1875, ostensibly from the auction-purchasers Chunder Mohun Sen
and Sriram Chuckerbutty, but really from the judgment-debtor,
mz the defendant No. 1.

The Munsiff was of opinion thab this purchase is invalid
against the plaintiff who has purchased the property in dispute
from the auction-purchaser in the second sale, «ie., that held on
the 20th April 1876, becaugse on the date of the defendants’
purchase, the property sold was under attachment put upon it
on the 12th June 1875, The Subordinate Judge was of a contrary
opinion. He held that, after the attachment effected in Hurrish
Chunder’s decree in June 1875, the property in dispute having
been gold on the 9th July 1875 under Shama Churn’s decree, the
attachment of June 1875 came to an end,

We are of opinion that the view taken by the Subordinate
Judge upon this point is correct. It was held, under Act VIIT
of 1859, that priority of attachment does not give a decree-holder
the right to set aside a sale made by another decree-holder on a
stibsequent attachment, Seo Mohunt Nanalk Bulish v, Koonwar Roy
(1), Lalla Joogal Kishore Lall v. Blhukha Chowdhry (2), and Chui-
ka Panda v. Gobordhone Dass (8). It follows therefore that when a
judivial sale tikes place at the instance of a particular creditor,
ntothier créditor holding decrees againsy the same judgment-
debtor and who had attached the sime property either before
of after the date of the attéchment effected at the instance of
the credifor under whose decree it is sold, has any right to
bring it to sale again. Although this view of the law was
doubted in some of the cases decided under Act VIIT of 1859,
[see the observations of Sir Barnes Péacock, C.J., in the case of N
Gragamm v. Kartick Ohunder Singh (4), a,nd of Sir Richard
Jouch, 0., in Gurw Prasad Sahw v. Musswmat Binde Bibi (5)]

(1) 2W. R, 62 (3 8 C. L, R, 85,

2 9 W. B, 244, (4) B. L. R, Sup, Val, 1022; 9 W. B.,-514,
(5) 9 B, L. K. 180,
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the decisiohs were not expressly overruled, neither is there ' 1sss,
any provision in the present Code of Civil Procedure which shows Kasmy Narm
that the Legislature disapproved of the law laid down in the cases o ROT
cited above. Not only is there no such provision in the present CoRE SAND
Code of Civil Procedure, but s. 295, which corresponds with s, 270 ~ sgama,
of the old Code, clearly indicates that the Legislature adopted the
view taken in Mohunt Nunak Buksh v. Koonwar Roy (1),
and Lalle Joogal Kishore Lall v. Bhulha Chowdhry (2). It must
therefore be now taken to be settled law, that when a property is
sold in execution ofa decrée, it canudt be sold again at the instance
of a decree-holder who had sttdched it before the attachment
effected by the decre¢-holdér under whose decree it is actually
sold.

1t seemtis to s that ode of the consequences which follows from
this ruling is that, on the happening of a judicial sale, all previous
attachrients effected upon the property sold fall to the ground.
The object of a.ttmhmenﬁ is to prevent the judgment-debtor
from déaling with the Pproperty by way of private alienation,
The provisions of 5. 295 of the present Code of Oivil Procedure
show that when & property is sold in execution of a decres it is
sold mot only for the realization of the moneydue under that
particdlar Jecree, bitt of a1l other decrees, the holders of which
have priot to the sale apphed to the Court for execition of their
decrees, Although this provision is not exactly similir to the
prowslons of the conespbndmg section of the old Code, vis, s. 270,
still hoth &re based upon the same principle, viz, that a sale in
execution of & decrée does not enure to the benefit of that deécree-
holder only at whose instance' the ‘property is sold, but also
of other decree- holders who have fulfilléd certain conditions.
Therefore the sdle which took pla.ce under Shama Ghurn
Bindopadhya’s decree on the 9th’ J\ily 1875, wea 1igt - only & gale .
for the realizatiofi of the thoney-'dué urdér his decree, but alsd of
the décres of Hurrish Chundér Kurmoka.r, who had applied for
execution and tiken out the protedy of sttachment: Under s, 270 of
Ket'VIIT of 1859, Hutrish Ohuinder was entitled to shave in the
sale proceeds.

Having regard- to the object of atbachment as stated ahove iy

(1) 2 W. R, 63. (2) 9 W. R, 244,
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follows that on the sale of the 9th July 1875, the attachment

Easay Nare effected by Hurrish Chunder came to an end. If this were not so the

Roy
CHOWDHRY

v,
BURBANAND
SHAHA,

rulings cited above, which as we have shown above were approved
of by the Legislature, would be virtually overruled by the provisions
of 5. 284 of the present Code of Civil Procedure for the following
reason. Inthe Full Bench case of Anand Chandra Pal v. Panchi
Lall Sarme (1), Couch, CJ., in deliveliqg the judgment of
the majority of the Court, says, with reference to s. 242 of
the old Code which corresponds with s, 284 of the present Code:
“Now itis a rule that when a Statute confers an authority to
do a judicial act in a certain case, it is imperative on those so
authorized to exercise the authority when the case arises, and its
exercise is duly applied for by a party interested and having the
right to make the application. This has been often decided, and
it is sufficient to quote the cases of Maedougall v. Paterson (2),
Orake v. Powell (3), and Bowss v. Hope Life Insurance
Company (4). In those cases the wordused in the Statute was
‘may.’ According to this rule, the words, ‘it shall be competent
to the Court,’ in s. 242 must not be construed as giving to the
Court & power which it may exercise or not as it thinks fit, but
as obligatory and conferring on the attaching creditor s right to
have the attached property sold and the money realized by the
sale, paid to him,” That being so, if the attachment of Hurrish
Chunder continued after the 9th July 1875, on his application it
was obligatory on the Court under s. 242 of the old Code to sell
the property again, which would be virtually overruling the
decisions cited, 4.6, Mohunt Nanak Buksh v. Koomwar Roy (5),
and Lalla Joogul Kishore Lall v. Bhukha Chowdhry (6).

For .these reasons we are of opinion that the Subordinate
Judge has taken a correct view of the effect of the attachment
under s, 240 of the old Code. The sale, therefore, in favor of
defendants Nos. 5 to 10 of mouzah Baligram wasnot invalid, That
being so, the plaintiff’s suit as against them, so far as this mouzah
is concerned, was rightly dismissed; but. the Subordinate Judge
goes further and dismisses the whole suit. We do not see upon

(1) 5B. L. R, 891, (4 11 H, L. C,, 389,
(2) 11.C. B, 756, (5) 2 W. R, 62,
(8) % B, snd B,, 210, (6) 9 W. B,, 244,
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what ground he has doue so. The defendants Nos. 5 to 10 question 1885
the plaintiffs title in respect to Baligram only. We, therefore, Rugny Narn
modify the decree of the lower Appellate Court and direct that cno%v?uny
the plaintiff's suit be dismissed in respsct of mouzsh Baligram, Sorm s
) . . e URBANAND

With this exception the decree given by the Munsiff will stand. SHAHA,

Under the circumstances of this case we think that each party
should bear his own costs in this Court and in the lower Appellate
Court.

HTH Appeal allowed and decree modified.

Before Mr. Justics Miiter and Mr. Juslice Maepherson.

ABDUL HAKIM anp orrErs (DEreNpants) oo GONESH DUTT axp

o 1886
OTHERS (PLAINTIFFS.) Septomber 8.

Easement—Embankmenti— Drainage~-Right {o drainage of surplus surface
water through natural water-course.

The right of the owner of high lands to drain off its surplus surface water
through the adjacent lower grounds is incident to the ownership of land in
this conntry.

Where the defendents had erected a dem aoross a natural water-course
which was found to interfere with the natural drainage of the surplus rain-
water of the adjacent lands of the pleintiff, and where tho lower Court had
ordered that the dam he altogether removed,

Held, that the Qourt was wrong in taking it for granted that the plaintiffs .

were entitled to have the whole dam removed, but should have enquired .
kow far the erection of the dam interfered with the plaiutiffs’ right,

Iy this case the proprietor of mouzah Kenar sued the pro-
prietors of mouzah Lalpurah for the removal of & dam alleged to
have been erected by the'latter on the '7th October 1880, The
plaintiffs a.lleged that the water was drained off their lands
through a nigar or natural water-course into a river. named Sam-
dahain which flowed through the defendants’ lands, snd they
further alleged that the defondants had erected & dam. actoss -
the river below where the water-course fell into it; and that the
result had been to stop the drainage from their lands, ‘and cause
them damage which they estimated at Rs. 100 for removing the

@ Appeal from Appella.te~Deuree Nos. 1080 of 1883, against the decree
of H. Beveridge, Bsq., Judge of Paina, dated the 20th of March 1883,

quifying the decree of Moulvi Mahomed Nural Hosein, Second Suhordinate
Judge of that Distriet, dated the 13th of April 1882,



