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APPELLATE CIVIL.

Before Bir Jokn BEdge, Kt., Chief Justice, and Ifr, Justice Tyrvell,
GURBRDAYAL MAL (DErERDANT) v. JHANDU MAL (Prammrirs). @
Pro-enmption—TLown— Custom—IFvidence—Decrees enforeing right.

Inpsuit for pre-emption baged on custom, evidence of decrecs pagsed in favowr of
guch o custom, in snits in which it was alleged and denied iz admissible avidence
to prove its existence. The most satisfactory evidenee of ax auforeeracny of o custom
is 5 finpl decree based on the custoin,

Gufju Lalv. Fateh Lel (1) distinguished, Koodostioollah v. Mohines Mokus
Shacha (2), Sheo Clarn v, Goodur (8), and Lacktnan Beiv. dkber Khan (4), xeferred
to, '

Trid was a suit to enfores the right of pre-emption in respect of
the sale of aplot of land situated in muhalla Baraogian, or of
the Saraogis, in gasba Kandhla, zila Muzaffarnagar, The plaintiff
based his claim on the eustom of the town, Both the lower Courts
gave the plaintiff n decree. The defendant vendee appealed to the
High Court. ‘

 The Hon. Pandit 4judiia Kath and Munshi Ram Prasad, for
the appellant. ‘ :

The Hon, T. Oounlan and Munshi Kaski Prasad, for the res-
pondent. : ' '

‘Epaz, G, J., and Tyrrerr, J.—This was o suit for pre-emption.
The plaintiff alleges generally in the plaint that by reason of his co-
sharership he was entitled to a pre-emptive right with regard to the
property, and that he had made the necessary demand., By the
written statement the defendant denied that there was any custom.
The custom has been found on the evidence, some of which was oral,
namely, that of the inhabitants of the town, Other evidence which
was put in consisted of sale-deeds relating to sales in which the
right was enforced, but without the assisi.ance of the Qourte of law.
Another class of evidence consisted of decrecs in auits relating to

_property in the town, by which the right of pre«emptioz} Was recog-
nised and enforced. For the defendants, witnesses were called who

® Hocond Appeal No. 126 of 1887 from & decrec of . Benson, Feq., District
Judge of Sghiranpur, dsted the lst Decembor, 1886, mo(g:ginga decrco of Manlvi
HMuhammad Mekeud Ali Khen, Subordinate Judge of drsnpur; dated, the 2nd
Beptember; 1885, ) .
" {1y L.1. B., 6 Cal, 171 , - _23) N.-W. P, H. €. Bop., 1868, p..198:7
8:) & Bev. Civ. ond Cr. Bop:, 250 43 I L. B, 1 A, 440,
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gave a general denial of the existence of the custom, Those wit<
pesses could not mention any justance in which a claim of pre-
emption had been successfully resisted.

1t is said that the decrees to which I referred were not admis-
gible in evidence. Itappears to me that they were the best evidence
of instahices in which the right was recognised. They are to my
mind the most satisfactory evidence, because they are the result of
decisions in cases in which one party alleged the custom and the
other denied it. The Qourts having heard the evidence decided in -
favour of the custom. Asthose decrees were notfin suits between
these parties, they were mot conclusive, but they were excellent
evidence -to show that the right was asserted in the town by other
persons and was recognised by the lawfully constituted legal
tribunals. We have been referred to the Full Bench judgment of
the Caleutta High Court in the case of Gujju Lall v. Fateh Lall
(1) That case does not bear on the question here. There the
guestion between the parties was as to the right to recover posses-
sion of particular property, and the judgment that was sought to
be made use of was a judgment in a suit to which the plaintiff wag
not a party. That the judgments such as we have here are admis-
gible in evidence of the local custom was established by the case of
Koodoottoollah v. Mohines Mohun Shaha (2), That was a pre-
emptmn gait, and the custom there sought to be established was a
custom of pre-emption. In the case of Skeo Chura v. Goodur (3)
the learned Judges of this Court considered that instances of an
enforcement of a custom were good evidence. The most satisfac-
tory evidence of an enforcemeni of a custom is a final decree based
on the costom. If we want further authority, it is to be found
in the case of Lackman Rai v. Akbar Khan (4), in which case the
learned Judges considered that proof afforded by judicial record
was amongst the most cogent evidence of an existing custom and
that it had been enforced. Judicial recor ds in England not
between the same parties have been admxtted ag ovidence of the
existence of local customs,

It appears to us that the learned District Judge was fully
authorised in finding that the custom of pre-emption existed in

(1) 1. L. R., 6 Cal, 171, i ~W.P.H. C.
{2) 5. Rev. Cir. & Or. Bep., 290, ((:,)) LL R, 1AL, Rep’ 1868, p. 138,
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the town., It'is said that there was no evidence of the custem
having existed or of its hu'nving heen ‘enforced in this particular
part of the town or muhalla, Thatin owr judgnent is immaterial.
The custom applied to the whole town and the greater included

the less. There was no evidence that the custom did not apply to

this particular ward.

The remaining question isasto the price. The sale-deed stated
the price at Bs. 2,500. The Judge found that the true price was
Rs. 1,500, Tt was proved that Ras, 2,500 had been paid in the
presence of the Registrar, but there was evidence that immediately
afterwards Rs. 1,000 of that sum was returved to the vendes, and
there was evidence that the vendor and vendee had said that Rs.
1,500 was the price. - That was a question for the Judge, and wo
cannot interfere with his finding.

There is ene point which we have omitted to mention, that i,
it is contended that the plaint is bad because it does not specifically
set ont what the cnstom was, ~ No doubt it would have been moro
regularif the custom had been specidically defined in the plaint, but
the parties were put to no inconvenience, Euch side called evi-
dence, one to the custom and the other fo rebut it. '

_ We are of opinion' that there is ro sufficient reason 'to warrant
us in disturbing the judgment of the Court below, The appealis

dismiszed with costs.
Appeal dismissed.

Before My, Justice Straight and Mr. Judlice Makmood

RAMJITWAN MAL Axp ormers (PrirNtires) ». CHAND MAL AXD ormend
(DrrrxpANes). *
Aot XV of 1877 (Limitation Act), ss. 5, 14—dppeal preferved fo «dromg Courk
through. mistake of law—RBrelusion of {ime—Civil Procedure Code, ¢s. 111y
216, 561~8uit for dissolution of partuershiy—Set-off—Qbjections under 3. 561
—Dismissal of appeal as barred Ly-limitation—0Objections aot enteriainable.

A suit for dissolution of partnership in which the claim wag valued at Rs. 2,000,
with o prayer that such balance as might be found due to the phmtlff upon taking
the partnership accounts, might be paid to him, is a sulb for money within the mean-
ing of a. 111 of the Code of Civil Procedure, and a plea of - set-off may be wlsed in
such = suit, and if in consequence of such plen the Court of first instanee decrecs in
‘ﬁ’waur of the defendant a sum above Rs. 5,000, then by reason of the brovision m

S W Pirsh Appeal No. 213 of 1888, from a decree of Maulvi Muhsmmed Sax&
Ehdn, Subordinate Judge of Azamgarh, dated the 81st March, 1886,
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