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THE INDIAN LAW REPORTS. [YOL. X,

Indian Divorce Act is so consistent with the general principles
upon which the matrimonial law in civilized countries should pro-
ceed that I have willingly adopted the order which he ks made.
That order, as I understand it, is that we should desist from cone
firming the decres misi and prevent it from being made absolute
under the peculiar circumstances of this case. I donot understand
the order to set aside the decree nisi; and I may respectfully .add
that if I had not so understood it I should probably have been
unable to concur in it As the ovder has been made its practical
effect is virtually the same as that indicated by Sir O, Oresswell in
Lewis v, Lewis{ 1), that is to say, staying further proceedings relative
to the confirmation of the District Judge’s decree nisi of the 1sf
December, 1887, by our not confirming it.

Norr—as to whether or not an application for 3 deeree absolute a.ccording‘to
the practice in the English Divores Court, is a step in the eanse, sec Qusey and lO‘u-:ey
», Atkinson, L. R. 1 P. Div. 56 and Brown, on the Law and Practice in Divore? snd
Matrimonial Couses, 4th Ed., p. 325.

APPELLATE CIVIL.

Dzfore My, Justice Makmood.
KUDHAI (DorenpAxs) o SHEQ DAYAL AND ormErs (PrArNTiTys).®
Bureeution of decree—dJoint decrce—D.oree for possession of smmoveable propesty—
Purchase by judgment-cebior of righis of some gf the joint decree-holders
Decree eatinguished pro-tanto—TValidity of sale and extent of rights purchased
20 ba determined by Couré executing 'he deoree— Oivil Procedure Code, s, 244 (e},

‘Where subsecquent to a deeree n po-ion of the rights to which the decree relatos
davolves either by inheritance or otherwise upon the judgment-debtor, or is acquired
by bim under a valid transfer the decree docs not become inespable of execution, but
is extinguished only pro-fanto. Thisrule of Tuw is sufficiently general to comprebend
alike cases-in which the decree is for money only and where it is for immoveable
property.

The rule of lew agoinst breaking up the integrity of a 'mortgage securityis &
ruloaiming at the protection of the mortgages, and is not applicable to cases where the
mortgagee himself has acquired the ownership of a portion of the mortgaged property.

Disputesas to tiz legality of e purchase by judgment-debtors of the rights of
gome of the deeree-holders in the ¥y to which the decree rulates and the extent of
the share acquired wnder the purche:s are questions falling within the parview of clause

* Seeond Appeal No, 061 of 1887 £rom & decree of A. § ells, Eisq., DistrictJ ndgé

of Mecrut, dated the 19th March, 1887, reversing a deeree of Maulvi Jeifar Husain,
Munsif of Meerut, dated the 11th January, 1887

(1) 80°'L. J., P. ond M. 199
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(c) of 8. 244 of the Code of Civil Procedure and must he detzxzdaed by order of the
Court executing the decree.

Banarsi Das v. Makamni Fauar (1), Wise v. dbdool Al (2) and Pogose v.
Fukurooddeen Mahomed dhsan (3) referred to. '

The facts of this case are stated in the judgment of the Court.

Munshi Madho Prasad, for the appeliant,

Babu Jogindro Nath Chaudri, for the respondents.

Manmoop, J —The facts of this cnsc may be recapitulated
here to indicate the questions of law whizh squire decision in this
appeal,

On the 13th June, 1882, six persons, viz., '1j Musammat Premn,
(2) Debi Sahai, (3) Girdhari, (4) Chand #al, (5) Bihari, and (6)
Kudhai (appellant), obtained a joint decree for possession of a
house by redemption on payment of Rs. 1,043-2-0 against three
persons (1) Sheo Dayal, (2) Sheo Singh, and (3) Johri Mal.

On the 5th June, 1885, Kodhai by himself applied for execu-
tion of the decree, praying for possession of only half of the house,
which he claimed as his'share therein. To this application objec-
tions were raised by the judgment-debtors, and during the pen-
dency of that application the Court executing the decree allowed him
to amend his application so astosesk possession of the entire house..

On the 28th August, 1885, the Court allowed Kadhai, appellant,
to execute the - decree in respect of the whole house on furnishing
security for Rs. 869-2-8 (which represented five-sixths of the mort-
gage-money) to protect the interests of the other decree-holders who
had not jotned in the application for execution. The order was
reversed in-appeal by the lower appellate Court, but was restored by
this Court on the 20th May, 1886 (4).

Haying so far succeeded, Kudhai, appellant, baving filed the re-
quisite security applied again for execution of the decree in respect
of the whole house, by an application dated 13th September, 1886,
which must be taken to revive the execution proceeding commenced
by him with the application of the 5th June, 1883,

- 'Meanwhile, on the 2nd August, 1882, Musammat Premu and
others who were joint decree-holders with Kudhai, sold their rights

() 1. L. R, 6 AIL, 27, 3) 25, W. R., 843. .
(2) 7, W. R, 136, 4) Weekly Notes, 1886, p. 123,
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to one Sugan Chand, who on the 21st September, 1886, sold those
rights to the judgment-debtors, that is to say, to the persons who
were already in possession of the house. Relying upon their
purchase the judgment-debtors raised objections to the execution, .
contending that the rights of the decree-holder Kudhai who sought
execution, in respect of the whole house, were limited to a one-fifth
share, and that he could not, therefore, seek possession of more than
that share. On the other hand, the appellant Kudhai, decree-
holder, contended that the extent of his share was at least one-
half of the whole house, and that he could execute the decree in
respect of the whole house as the purchase made by the judgment-
debtors was illegal, and the question had already been settled as to
his right to execute the whole decree,

The Court of first instance held that the purchase made by the
judgment-debtors having been made subsequent to the High Court’s
order of the 20th May, 1886, such purchaseé could not nullify the
effect of that order ; that the judgment-debtors are bound by that
order, % and should give possession to Kudhai of the whole house”;
that the question as to the extent of Kudhai’s share in the house eould
not be determined in execution proceedings ; and that ¢ the judg-
ment-debtors may obtain their remedy as to the determination of

"their shares in the hounse and as to the possession thereof as repre-

sentatives of Premmun, &e., decree-holders, by a regular suit in the
same manner as their predecessors in title would have done.”
Upon these gronnds the first Court rejected the objections of the.
judgment-debtors, and allowed execution to proceed in respect of

" the ‘whole house.

From that order the jndgment-debtors appealed to the lower
appellate Court, and the learned Judge of that Court reversed the
order of the first Court in & judgment which goes to show that he
regarded the share of the decree-holder Kudhai to be only one-fifth
in the house, though the order passed in appeal does not show that
the learned Judge allowed execution of decree even to that ex-

tent.

From the order of the lower appellate Court this second appeal

* has been preferred, and the arguments addressed to me by the
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Jearned pleaders for the parties raise the following quesiions for 1888
determination ;- KUDEAL

{1). Whether the purchase by the judgment-debtors of the $axo Dazis.
shares of their decree-holders, Musammat Premu and others,
renders the decree of the 13th June, 1882, incapable of execution
- in respect of the whole house, notwithstanding the order of this
Court dated the 20th May, 1886, which restored the first” Court’s
order of the 28th August, 1885, allowing execution in respect of
the whole house.

(2). Whether the question as to the legality of the purchase
by the judgment-debtors and the extent of the share which they
80 acquired can form the subject of investigation in execution pro-
‘ceedings such as this case.

I am of opinion that the questions so raised are mnot free from
difficulty, principally because the Code of Civil Procedure contains
no express provision to meet cases such as this. The guastions,
however, are not dissimilar in principle from those which arose in
the case of Banarsi Das v. Maharani Kuar (1), where my brother
Straight and I concurred in holding that when by operation of
law one of several joint judgment-debtors acquires the position of
decree-holder in respect of the whole judgment-debt, the effect is
to extinguish the liability of the other judgment-debtors, and the
decree cannot be executed against them, but that when one of them
so acquires only a partial interest in the decree, the effect is mot
to extinguish the emtire judgment-debt, but so much only of it as
sach judgment-debtor has so acquired. That was a case in which

“the decree was for money, but in arriving at the prineiple upon
which that judgment proceeded we relied upon the case®of Wise v,
Abdool Ali (2), where Loch andMacpherson, JJ., held that ¢ even if it
should appear that the principal defendant has (as one of the repre-
sentatives of his son) an interest ag one of the decree-holders that

- fact will not bar exeeution being issued by other decree-holders
according to such rights as they may be able to prove)d Similarly,
reference was made to the case of Pogose v. Fukurooddeen Mahomed
Ahsan (3), where Jackson and MecDonell, JJ., observed :— We

(1) I L. R, & ALL, 27. (27, W. B, 186, .
(3) 25, W, B.; 343,
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considered for a moment whether it was possible to make any distina-
tion between the eapacity in which Azim Chaudbri was the judg-
ment-debtor and that in whioh he becume oneof the decres-holders
as representing bis deceased wifo ; but it appears to us that the
consequence as regards that share in the deeree is the same as if
would have been if he had purchased the whole or a part. We
think the effect of inheritance as to a part or as to the whole is
the extinetion of the decree pro-tanto.”

In both these cases, though the reports are not very clear,
it would appear that the decrees were for immoveable property,
and the rights of one of the decree-holders had during the pend-
ency of esecution proceedings devolved upon the judgment-debtor ;
and in the latter case Sir Louis Jackson, in delivering the judg-
ment of the Court, expressly stated that the effect of such devolu-
tion was similar to that of a purchase by the judgment-debtor of
a portion of the property im respect of which the decree had been
obtained,

I am of opinion that these two rulings are applicable in prin-
ciple to this case, and are in accord with the juristic reasons upon
which my judgment in the case of Banarsi Das v. Maharant Kuar
{1) proceeded. The goneral effeet of these rulings seemsto me to be
that where subsequent to a decree a portion of the righis to which
the decree relates devolves either by inheritance or otherwise upon
the judgment-debtor, or is acquired by him under a valid transfer,
the decree does not become incapable of execution, but is extin-
guished  only pro-tanto. The theory of law upon which this rule
proceeds is, in my opinion, sufficiently general to comprehend
alike, cases inwhich the decree is for money and cases in which the
decree awirds possession of immoveable property. For instance, ina
case where A and B jointly obtain a decree for money against C,
and C as judgment-debtor either pays off the share of A, or pur-
chases his share in the decree, or inherits such share from A, the
result would be the extinguishment of the decree pro-fanto, and the
remaining decree-holder B could not execute for more than his own
share, This is the effect of the ruling in Banarsi Das v. Makarani
Kuar (1), and the cases to which the ruling refers. Similarly, and
on the same principle, I hold that where A and B obtain a decree

(1) L L. B, 5 AlL., 27,
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for possession of a house or other immoveable property against C,
and C purchases or inherits the rights and interests of A in such
property, the decree is extinguished pro-tanto, though the remain-
ing decree-holder B can, of course, execute the decree in respect of
his own share. Both classes of cases rest upen the common princi-
ple of jurisprudence that a person cannot at one and the same time
unite in himself two opposite characters, For instance, a person
cantiot be his own creditor, or the mortgagee of his own rights, and
it is upon this principle that the doctrine of merger and what would
in Roman law be called confusio proceed. '

Applying these principles to this case, I am of opinion that if
the defendants-mortgagees judgment-debtors of the decree of the
13th June, 1882, have validly acquired by purchase the rights and
interests of the mortgagors decree-holders Musammat Premu, and
others, the decree cannot, to that extent, be executed against them,
because it has been extinguished pro-tanto, and all that Kudhai,
decree-holder, appellant, could seek to recover possession of by en-
forcement of the decres wonld be such share in the mortgaged house

~ as has not been validly purchased by the mortgagees judgment.-
debtors. This view does not, in any way, affest this Court’s order
of the 20th May, 1886, because at that time the judgment-debtors
~ respondents had not acquired the rights of ownership in the house
and were not in a position to raise the pleas which they have now
set up.  As already stated, Kudhai’s joint decree-holders Musam-
mat Premu and others sold their share in the mortgaged house to
Sugan Chand on the 2nd August, 1882, but neither the vendors
nor Sugan Chand were parties to the litigation which ended in this
Court’s order of the 20th May, 1886, The effect of that drder no
doubt is to allow Kudhai to execute the decree of the 18th J une,
1882, in respect of the whole house, but at that time the judgment-
debtors had not purchased a portion of the house from Sugan Chand,
for the sale is dated the 21st September, 1886, and it is upon the
grounds of that purchase that the plea they now raise if*founded,

For these reasons I hold that the decree-holder appellant
Kudhai, is entitled to execute the decree only in respect of so much
of the house as has not been validly purchased by the j udgment-
- debtors-respondents under the sale of the 21st September, 1886,
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These judgment-debtors are mortgagees in possession, and the
decree of the 13th June, 1882, is a decree for redemption; and it
seems to me obvious that it would be a most cirenitous method to
force these judgment-debtors mortgagors to receive in these execu-
tion proceedings the entire mortgage monsy including so much
as is dye by the shares which they themselves have purchased, and
then to relegate them to unother regnlar suit in which they would
seek redemption of their shares from Kudhai on payment of the
very money which Kudhai had paid to them in these execution
proceedings. The rule of law against breaking up the iﬂtegrity
of a mortgage security is a rule aiming at protection of the mort-

gagee, but that rule does not apply to cases where the mortgagee

himself has acquired the ownership of a portion of the mortgaged
property. This rule, which has always been recognised in India,
has been formulated in the last part of s. 60 of the Transfer of Pro-
perty Act (IV of 1882), and although it is a rule of substantive
law, the principle upon which it proceeds is, in my opinion, appli-
cable also to adjective law, that is, rales of procedure such as those
relating to execution of decrees of this character.

These observations dispose of the first question in this case as
enunciated by me, and they render the decision of the second ques-
tion an easy matter, The whole of that question comes to this, is the
dispute as to the legality of the purchase by the judgment-debtors
and the extent of the share which they so purchased a matter
falling within the purview of clause (¢) of 8. 244 of the Code of Civil
Procedure? That section, in enumerating the questions to be
decided by the Court executing the decree, goes on to say in cl. (g},
“any questions arising between the parties to the suit in which the
decree was passed, or their representatives, and relating to tlie
execution, discharge or satisfaction of the decree.”” Here the
decree-holder appellant, Kudhai, as also the judgment-debtors res-
pondents were parties to the suil which ended in the decree of 13th
June, 1882, and which decree is sought to be executed in these
proceedings, and this being” so, I hold that the terms of cl. (c) of
8. 244 of the Code of Civil Procedure are sufficiently wide to in-
clude such questions ag those raised in this case, relating to the
validity and extent of the share purchased by the judgment-debtors
in the mortgaged house to which the decree relates. -
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But in this case neither of the Courts below has tried the case
upon the merits, with reference to the question how far the decree
sought to be executed has been extingnished by reason of the pur-
chase made by the judgment-debtors-respondents on the 21st Sep-
tember, 1886, and till that question is decided upon the merits, it
is not possible to determine to what extent the decred can be exe-
cuted by Kudhai, and what amount he should pay in order to
secure possession of so much of the house as has not been purchased
by the mortgagees judgment-dehtors respondents. And in this con-
nection I may state that the fifth ground of appeal before me, which
proceeds upon the assumption that the decree-holder Kudhai appel-
lant had already paid the mortgage-money as provided by the
decree, is also a matter relating to the merits and cannot be dealt
with by this Court as a Court of second appeal. ,

Under these circumstances, the proper course is to decree this
appeal, setting aside the order of both the Courts below and to
remand the case to the Court of first instance for disposal upon the
merits, with reference to the obssrvations which I have made. 1
order accordingly. Costs will abide the result.

Cause remanded,

Before My. Justice Brodhurst and Mr. Justice Makmood.
DEBI PRASAD (PnArNtir) v. RUP RAM AND OTHERY (DEFENDANTS).*

Aot XXTIT of 1881 (Bzeise Aot), ss. B, 12, 85, 42—License—Sub-lease—Breach of
conditions of license—~Consideration forbidden &y law—Immoral consideration

— Consideration opposed to public policy—det IX of 1872 (Contract Act), s, 23.

The plaintiff obtained from the excise authorities a license ¢ manufacture and

gell country liquor, such license containing a condition against sub-letting the benefity
of the license. By s. 42 of the Hxcise Act (XXII of 1881) the violation of any condi-
tion of a lecense granted under the Act is made wpunishable offence. The plaintiff sub-let
the Jicense to defendants who on the 5th of September, 1884, executed an agreement to
pay to the plaintiff a certain sum of money, in' which was included the sum of
Rs. 1,500, which the defendants had un&e;ta.ken to pay to plain®iff as rent reserved om
the sub-lease. The plaintiff institnted the suit for recovery of the amount due to him on

the agreement and it was decreed by the Court of first instance but dismissed by the

lower appellate Court.

# Second Appesl No. 83 of 1887, from a decree of R. J. Leods, Bisq., District
Judge of Gorakhpur, dated the 66k November, 1886, reversing a decree  of: Maulvi

Shah Ahmad-ulla Xhaen, Subordinate Judge of Gorakhpur, dated the 15th Marchy 1886,
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