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been prepared by the defendant, and thab during the whole time 1888

of its being written out the plaintiff was sitting at the clbow of the Symu, pmgw
defendant. T am not prepared to say that the decision of the g .o
Subordinate J udge was an erroneous decision, and I therefore

dismiss the appeal with costs.

Bropuursr, J.—I concur. : o
Appeal dismissed.

Before Sir Jokn Edge, Kt., Chief Justice, and Mr. Justice Malmood. .733281
TOTA (DEFENDANT) ». SARDUL SINGH (PLAINTITE).*¥ -

7 Publio way—Obstruction by dudlding—Suit by zeminddr for removal of building
—Special damage— Right to sue.

The plaintift who is the zeminddr of the village brought an action claiming to
hive .2 chabutra or building erected Ly the defendant in onc of the village roads
removed. The road in question was a kafcka road used by the village over which the
public have a right of way and it had been dedicated a3 a road for the use and con-
venience of the general public. The plaintiff got a decree for the removal of the
chabutra and the defendant appealed.

Held, that the rule of English Jaw that a member of the public eannot maintsin
an action for obstruction fo a public road without showing special injury to himself
beyond that suffered by any member of the publie; does not apply to & zeminddir who
or whose predecessor in title had dedicated £o the public theroad over his zeminddri
land. - A zeminddr in giving the public right of road or way over his land does not
give the public or any one else a right to interfere with the soil of the road as by
exccting a building upon i, In sucha case the zemindédr has in common with the
public the right to nse the road as » road and, over and above it, he has a right to
the soil in the road, which he had never given to the public. In an action of this kind,
the zeminddr does not sue asa guardian of the public but in respect of an interference
with his own rights of property.

Baroda Prasad Mustefesv. Gorachand Mustafee (1) discussed.
Dovaston v. Payne (2). R.v.Pratt (3). Rolls v. Vestry of 8t George thé
Martyr, Southwark (4), and Goodson v. Rickardson (5) referred #o.
In this case the plaintiff, Maharéja Sardul Singh of Kishengarh,
gied as zemindar and muéfidir of the village Rilsown for the .

removal of a chabutra ot building erected by the defendant in one
of the village roads. . ‘

% Second Appeal No. 2303 of 1886, from a deeree of Babu Kashi Nath Biswas,
Subordinate Judge of Agrn, dated the 15th Deeember, 1886, reversing a decres of
Pandit Alopi Prasad, Munsif of Muttra, dated the 6th August, 1886.

(1) 12, W. R. Civ. R.,160. (3) 4 B. and B. 860,

@ 2 8m. L. C., 9th Ed, 164 (4) 14 Ch, D. 785
(5) L. B. 9, Ch. 221,



5

54
1888

TOTA.
¥,
BAxDTL
SINGH,

—

THE INDIAW LAW REFORTS. {VOL. X

The Munsif of Muthra, holding that the building complained of
was not a recent construction, dismissad the suit. In appeal, the
learned Subordinate Judge of Agra differing from the Munsif in
his view of the facts decreed the claiw.

In second appeal the defendnnt for the first time contended,
that the road being a public thoroughfare, the plaintiff who had not
proved any special damage to him from the obstruction complained
of, hed no right of action, Upon this contention the following issues
wers remitted for trial to the lower appellate Tourt, viz, :—

1. Does the land whereon the building in dispule is erected
belong to the plaintiff or is it a public thoroughfare?
9, If the latter, has the building erected by the defendant

caused any special damage to the plaintiff such as would entitle
bim to sue for demolition thereof ?

Upon these issnes the lower appellate Court found that the
road passed through and on the land which helonged to the plaintiff,
w)io is the zemindar and muifidér of the village, and it was used by
the village, and over it the public have a right-of-way ; that it had
been dedicated as a road for the use and convenience of the public,
and the plaintiff has not suffered any greater damage than any one
of the public.

Munshi Madho Parshad, for the appellant.

The Hon'ble Pandit djudhia Nath and Munshi Kashi Parshad,
for the respondent.

Eperp, C.J.—In this case the plaintift brought an action claim-
ing to have a chabutra or building which had been evected by the
dslendant on oue of the village roads yremoved, The plain’iff is the
zeminddr. The road in question is & kaicha road nsed by the
village and over which the public have a right-of-way. The lower

- appellate Court found that the road passed through and on the land

which belongod to the plaintiff, zeminddr, and that it had been
dedicated as a road for the use and convenience of the general
public. The lower appellate Court gave a decree for the removal
of the chabutra, and the defendant has appealed,

Pecuniarily the plaintiff has not suffered any greater damage
than anyone of the public, as has been found. 1t is contended
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Lere, on the authority of two cases decided in Caleutta and one
ease decided in this Court, that the action is not maintainable with-
out proof of special damage. In the first ense, Baroda Pershad
Musiafi v. Gora Chand Hustafi (1}, 8ir Barnes Peacock held that
the person who had dedicated the road could not, any more than any
other member of the public, maintain an action for the obstruction
of the highway without showing special damage. It is qm’%o plain
that according to the law of England and the law here, aslaid down in
those cases, a member of the public cannot maintain an action
of the kind without proving a special injury to himself beyond that
suffered by the public. I do not think that this rule of law applies
to the case of a zemrindir, who, or whose predecessor in title, had
dedicated to the public the road over the zemindir’s land. When a
land-holder in England or zeminddr here gives the publica right
of road or way over his land, he only dedicates or gives the publie
a right to use the road for the purposes of a road. He does not give
the public or any one else a right to interfere with the soil of thy
road, as for instance, by building a house upon it or turning the
road into a garden. In the case decided by Sir Barnes Peacock
that learned Judge seemed to think that if the plainliff in that case

wero allowed to maintain his action, all the public would have a .

general right to maintain an action against the defendant. I
think that learned Judge overleoked the distinction belween the
rights of the public and the rights of the zeminddr. The right of
the public to go along tlie road and use the voad as a road was &
yight which the zemindir also had., The zemindir beyond the
publie had a right to the svil in the road which he had never given
to the publie, so that, in an action of this kind, the zemindér is
sning not as a guardian of the public as was suggested by Sir
Barnes Peacock, but in respect of an interference of his own rights
of property.. ' ‘
The other Calcutta case, Bhugeeruth Dass Koyburto v, Chundee
Cliurn Koyburto (2) is merely an authority because it follows the
rule lait down by Sir Barnes Peacock. In the cash of Karim
Bakshv. Budha (3) this Court marely applied the rule of Bnglish Iaw,
that iy, that an ordinary member of the public could not maintain

(1) 12, W. R, Civ. B.160. . (2) 22 W.R. Civ, R, 402,
(8) I L. R, 1AL, 249,
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av action for the obstruction of a highway unless he has sustained
some damage peculiar to himself, The rule of English law is one
founded on common sense. It is that when a road is dedicated to
the publie, the pubhc have only got a right to use the road for the
purposes for which it has been dedicated, let it be a cart road, or a
road for riding on, or a road for walking on.

I asked Mr, Madho Prasad who appears for the appellant whe-
ther, if in this case the defendant had built a row of houses on the
site of theroad, the zeminddir could not maintain his action. He
was compelled to say that he could not. 1 asked him whather if
the defendant had ploughed up the road and converted it into a
grove, or a market-garden, the zeminddr could not maintain the
action, and he said that he could not. The aunthorities which wounld
spply in England in a oase of this kind are to be found in the
notes to Dovaston v. Payne (1). One of those cases is the oase of
B. v. Pratt (2). There are also quite recent cases which show
the prineiple of the English law on this point. I may refer to Rolls
v, Vestry of 8t George the Martyr, Southwurk (3}, and Goodson v.
Richardson (4). That the zemindar who dedicates a road to the
public does not part with his property in the soil of the road and
his right to use the site of the road for any purposes he pleases on
the abandonment of the road, is shown very clearly by the judg-
ment of Mr. Justice Oldfield and my brother Mahmood in Nehal
Chand v. Azmat Ali Khan (5). It appears to me that a zemindér,
like the plaintiff here, does, as a matter of fact, suffer an injury
peculiar to himself when one of the public huilds upon the site of
the road dedicated by the zemfndar to the public. I do not put it
on this ground. I put it on the wider ground that he is entitled
to maintain his action, not as one of the public, but as a zemindée
for interference with his own rights of property.

I think that the appeal should be dismissed with costs.

Mamnoon, J.—1 am of the same opinion, but as it is a case
which, by reason of my order of the 20th June, 1887, was reman-
ded to the lower appellate Court, and again, by my order of the
22nd November, 1887, was referred to a Division Bench consisting

M2 Smﬂ:h s Leading Coses, (3) L. R. 14, Ch. ., 785.
p. 1 (4) L. R., 9 Ch, D,, 221,
{2) 4:E &naB 860, 6) L L. R, 7 A1, 302.
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of two Judges, 1 wish to give expression to my own views as to
the reasons why I have arrived at the same conclusion as the
learned Chief Justice.

In doing so0, I do not wish to travel upon the ground on which
the learned Chief Justice has done, so far as English law has a
bearing upon the ease, ‘

The land to which the litigation relates admittedly, a% it has
been found, forms a road site within the precinets of the village
which is the property of the plaintiff, and such road is used by
the public for purposes of transit. There can be no doubt, as
was held by me with the approval of my brother Straight in a
recent case, Ramphal Rat v. Raghunandan Prashad (1), that where
the only right claimed is ene in common with the public, in res-
pect of the right-of-way through a publie thoroughfare, the plain-
tiff could not maintain an action unless he proved special damage,
or {to use a more modern phrase) injury particular to himself, that
is to say, over and above such injury as is sustained by him in
common with the public at large. In that case the plaintiff was
pot the zemindir of the village but a lesses from him, and the
obstruction which he sought to remove was, as a matter of fact,

found to have been autecedent to the time when he obtained the
lease, and my brother Siraight and I held that, whilst there was

nothing to show that the plaintiff’s lessor had any right to the lund
to which the liligation related, the lease itself was also silent in
respect of giving any right to the plaintiff’ lessee, to maintain any
" action in respect of encronchments on the land. I refer to that
case in order to guard myself against being understood as laying
‘down any rule of law in this case which would be in conflict with
what I laid down in the case to which I have just referred.

Now I confess that I have long entertained serious doubts whe-
ther the rule of the English law of torts which in cases of- ob-
structions of a public way requires proof of special damage, as a
condition precedent to the maintaining of an action such as this,
is a rule of law in itself justifiable upon juristie grounds, or adopted
to the conditions of life in British India, but in_the course of my

own judgment in the case to which I have referred, I have adopted .

(1) Ante 498,
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1588 the rule of Englishlaw out of deference to the rulings which I
Trers Icited in that case. c
Kannen That case however, is distingnishable from the present upon
Srxew. the point to which the learned Chicf Justice has referred, namely,

that here the status of the plaintiff is not mervely tha of an ordi-
nary member of the public entitled to pass through the road, but
the plaintiff is admittedly the semindér of the village and, as sueh,
the owner of tha land wherson lics the voad. I think that in a
case of this kind the sbefrs of the ﬂainti?f wounld bhe higher than
that of an ordinary member of the pu‘ahc, provided ke has a sube
sisting right of ownership pure and simple, or what I may analo-
gieally eall, a right of reversion to the land used as a publie road.
That the land is within the four corners of the mahil is admitted
on all hands, and that of the mahil the plaintiff is the owner is also
admitted, and all that has been found against him is that the land
is used for purposes of a public way. I think, as the learned Chief
Justice has pointed ouf, the position of a person holding such
a right is fo be distingnished from that of an ordinary passer-by
or traveller ; that even adepting the strict rule of Hnglish law
as to proof of special damage being necessary in the case of an
ordinary passer-by, such a rule wonld not apply to the case of a
person such as the present plaintiff, The rensons for thig distine-
tion are, of eourse, clear, namely, that so long as the strip of land
callad the public road in this litigation forms part of the mahdl, it
may af some time or other ceass to bo g pnhhe way, or, by reason
of such other changes as time or the administration of the revenue
authorities might bring abount, may be cultivated again, and, as
sueh, it would no Joubt come back fo the zemindar, namely,
the plaintiff. It is, therefors, scarcely possible to say that, with
rights, such as the plaindff has in the land, he did not suffer any
pavtienlar injury by reason of thoe trespass of which he complained
in the suib.
In this view the road, though availuble ¢» the public for pur~
poses of trang i, forms purt and pareel of the mabdl, but this view
- 18 homypered by the »aiio deeldend? adopted in more than one ecase
by this Guarf, These onses were veforved to in my judgment in,
the Fnli Bench case of Nivmat Al v. Asmat Bibi{ 1). One of those.
{1) LT Ry, 7 AT, 020,
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cases was the case of Sahib Ram v. Kishen Singh (1), where the majo-
Fity of the Comrt held that the portion of the abadi or populated
area of the village did not form part of the rights of a co~sharer,
and the cther case was thet of Hazari Lal v. Ugrak Reai(2) in which
it was held that sir land did net form an essential part of the zemin-
dari share of & co-gharer. Both these rulings, however, proceed
upon a ratio decidendi which, as Pandit Afudhia Nath has, I think,
rightly pointed out, was practically overrsled by the whole Court
in Niamat Ali v. Asmat Bibi (3) to which I have referred, because
there the Court held that grove.land does form part of the zemin-
diri rights. Heve the road formed part of the zeminddri rights
of the plaintifl, an! his interest in such land was the right and
possibility of making the land available to him for agricultural or
other purposes, and his stetus is higher than that of au ordinary
person maintaining an action with regard to what would otherwise
be a public nuisance. So far as the plaintiff is concerned it is not
merely a public nuisance, for he has suffered special injury.

For these reasons I concur in the order made by the learned
Lhisf Justice.

Appeal dismissed.

MATRIMONIAL JURISDICTION.

Before Sir John Bdge, Ki., Chicf Justice, M. Justice Brodkurst, and Mr. Juslice
Mahmood.

CULLEY (PrArsTirs) o. CULLEY Awp orurrs (DEFENDANTS).*

Buit for dissolution of marriage—Decree made by District Judge— Conflemaiion by
High Court-—Adpplication by pelitioner and respondent that deeree should nof
be made absolate——det IV of 18G9 (The Tudinn Divoree Aet), ss. 16, 17.

In o suit for divoree by the hushand as petitioner against his wife s;ul’fmother

person ag co-respondent, the Conrt of the Judicial Commissioner of Oudh, where the

suit was instituted, passed o deerec mist, and tlie record of the case was forwarded to
- ¢he High Court for confirmation nnder s. 17 of the Indian Divorce Act. The pobix
tioner and the respondent, his wife, also forwarded to the High Court through the
Registrar of the Court of the J u(’lici:ﬂ Commissioner & petition in which they exprogsed
their intention of living together as man and wife and asked the Cour® not to make
the decree absolnte. On the 2nd June, the case came hefore the Court, when an ordey

* Case for confirmation under s. 17 of the Indiat Divoree Act (IV.of 1864) of
@ decrce nist passed by the Sudicial Commissioner of Oudh, dated ist December, 1887,
(1) Weekly Notes, 1882, p, 102, (2) Weckly Notes, 1894, p. 103.
©(8) L LB, 7 AN, 626, -
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