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Chand v. Kalian Das (1). My brother Mabmood expressed his
doubts in Bhup Singh v. Gulab Rai {2) as to the corractness of
the rule loid down by Mr. Justice Turner. Wy view in regard
to the confiict of authority when it is censidered is that it is
safer for us to follow the principle which my brothers Straight
and Tyrrell laid down in the case of Muhamad Semi-ud-din v, Man
Singh (3, particularly ns that principle bas been recognised and
acted on by the High Cowrt of Bombay, and is consistent, in
my view, with the frue principles of equity. It is also the prin-
eiple which has been recognised in the Tramsfor of Property
Act, Mr, Amir-ud-din contendoed for the vespondents that noth-
ing passed ot the sale in 1877, and for that proposition he relied
on the case of Romaneth Dass v. Boloram Phookun (1), and the
ongse of Naren Purshotam v. Dolatvam Virchand '5). Tho ease in
L 4 R, 7 Cale., 677, apparently assumed that what conld be sold
was the mortgagor’s right at the date of the sale. The case in
1. L. R., 6 Bom., 558 dces not appear to me to be in support of
Mr.  Amir-ud-din’s contention. 1 am of opinion that this action
must fail in so far as it claims possession of the four groves, and
that it must succeed so far as the possession of the two mills are
claimed. Wemakea decree that tho plaintitfs may redeem if they
commence proper proceedings to ascertain the amount within six

months, The appellants will suceced ag to the fear groves and

the Rg. 20 damages for the mango trees and will fail as to their

claim for the two mills. Under these circumstances 1 think the

appeal shoold be ullowed in part and dimnissod in part without costs.
RODAURST, J.— 1 concur.

Appeal dismiseed,

e et

Befove Mr. Justice Straight and e, Justive kahmood.
JAG LAL (Drrewpare), o, HAR NARATIV SINGH (Prarveirs).®

Aot TV of 1877 (Limitation Aet), 55, B, 18—~ddmission of appeal beyond tima~w

“ Suifivdont cause”—~—dppeal filed % wrong Couri—Pony fde Dproccedings—
Jurisdiciion-~valuation of suit. )

Questions of jurisdiction, whether with reference to the mature of the suit or
with referenee to the pecuninry limits of the claim, are matters to be governed by the

A Firet Appesl Wo, 207 of 18b¢>, from a deeree of Bai Manmohan Lal, Subordinate
Judge of Azamporh, doted the 11 J une, 1886,
(1) 1. L. B, 1 AL, 240, (3 L L. R, 9 All, 125,
(2) Weekly Nobea, 18%, 70, (4} LR, 7 C&lc 677,
G L L R, & Bow,, 588,
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chaterventa contained in the piaint in the cawze. The valuation of the elalm as pre-
ferred by the plalntii?, end not as set up by the plea in defence, would govern the action,
nob only for the purposes of the original Court, but also for the purposes of appeal,
and indeed throughout the litigation.

Presentation of an appeal within the peried of limitation preseribed therefor
1o o wrong Court in ignerance of the provision of law, i8 not o sofficient ea auseewithin
£ &

"

the meaning of 3. 5 of the Limitation Act for ‘.dmltun; the smne appeal in the pros

per Court after the period of limitation preseribed thevefor had expived.

To enable the Court to admit an appenl nlier the
therefor had expired on the ground tiat the:
within the period of Haitation provided therefor but to o wrong Court, the appellant
must satisfy that he made bis appesl te the wrong Courb “dond ﬁ:? 2, that is,

iod of limitation preserihed

muze had in the fivst instanee baen preferred

under an honest though mistaken belief, formed with due carve and abiention, that he
wag appealing to the right Court.

Tris was a suit for possession of shares in ceriain reveunue-
paying mahals. '

The plaintiff in the suit, who ownod the said shares, alleged in
his plaint that the defendaniy had {raudaiently caused lmn to exa-
cute & sale-deed of the same in their favonr for the newinal esnsider-
ation of Ra. 3,000, snd ovtaiced pessession thereof, The plaintiff
valued his claim and the subject-matter of the suit af s, 10,600,
and the suit was instituted in the Court of the Subordinate Judge
of Azamgarh,

«

The defendants in their written statement did nob contest the
valuation of the suit, but resisted it ou other grounds.

On the 11th Jane, 1886, the Subordinate Judge decreed the
plaintiff’s claim and from that d“CI’Q(— dag Lil, one of thc- defendants,
appealed to the District Judge at A .\mg,uh, who by his order of
the 6th December, 1886, returned the memorandum of appeal filed
in his Court to the defendant, finding that the value of the subject-

matter of appeal excesded Bs. 5 OUO the pecuniary limsits of his
appellate jurisdiction.

The defendant Jag Lal then on the 13th December, 1886, pre-
sented his appeal to the High Court, where it was admifted by
order of a single Judge, subject to any objsction that might be raised
at the hiearing on the ground that the a.ppeal was 0ot prescutad
within the time allowed by law,

At the hearing of the appeal, counsel for the respondent con~
“tended, that the appeal bad been preferred much beyond the periad
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of limitation provided by law, and that no circumstances existed to
justify the Court, as a Court of appeal, in admitting it after the

- period preseribed therefor had expired.

Ou behalf of the appellant it was urged in reply that under
the peculiar circumstances of the vase, the provisions of s. 5 of the
Limitation Act were available to him and the Conrt in exercising
its diserctionary powers might resort to the analogy of the law con-
tained in s, 14 of the Limitation Act. Appellant further urged
that as he set up the plua thut the vslue of the property was
Rs, 33000, which he paid ug the sale consideration, he was justi-
fed in preferring his appoal to the disteict Couwrt. It was nos
stated on lis behalf that by reason .of any mistake of fact he had
been led to prefer this appeal in the first instance to the district
Court,

The Hon’ble Pandit djudkia Nath aud Munshi Kashi Prasad,
for the appellant, ‘

The Hon’ble T Conlan, and Mz, Simeon, for the respondent.

Manmoop, J.—In this caso a preliminary objection has been
raised by Mr. Corlan on behalf of the plaintiff-respondent, to the
effect that this appeal kas bzen preferred to this Court and admit-
ted beyond tha period of limitation provided by law, without any
such eircumetunces existing as would justify this Court, as a Court
of appeal, in admitting the appeal beyond time, under the provi-
sions of 8. 5 of the Limitation Act. The plint clearly shows that
the plaintiff valued his claim and the subject-matter of the suit at
a sum of Rs. 10,000, and in the litigation the dofence set up
by the defendant did not expressly dispute such vuluation of the
snit, but resisted the suit upon other grounds, which have no strict
bearing upon the question of jurisdietion, The Court of first
instance decresd the claim, holding that the property belonged to

the plaintiff; and that the sale-deed set up by the defendaut was
frandnlent and fictitious,

This decree was passed on the 11th June, 1836, and from that
decree the defendnnt preferred an appeal to the District Judge of
Azawgarh, who by his order of the 6th December, 1886, retarned
the meworamlum of appeal, finding that the subject-matter of
litigation excesded the suw of s, §,000, which was the pecuniary
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limit of his appellate jurisdiction.  This having occurred, the
present appeal was not presented to this Court before the 13th

December, 1886, from the decree of the first Court dated the 11th
June, 1886.

It is clear, and theve is no contention, that this appeal caleu-
lated by the ordinary rules of computing the period of limitation is
barred, and the only ground upon which Mr. Kashi Prased has
asked ns to hear this appeal and to dispose of it upon the merits
is that under the peculiar cireumstances of this case the provisions
of 5. 5, of the Limitation Act are available to his client, and in
excreising the discretionary powers conferred upon us as a Court

of appeal we might resort to the analogy of the law contained in
s. 14 of the Limitation Act.

This appeal has been already admitted by the order of a single
Judge, subject to any objection that may be raised at the hearing of
the case, and even if no such qualifieation had been made, the Full
Bench ruling in the case of Dubey Suhai v. Ganeshi Lal {1) has
laid down thab the Bench which has to deal with the case finally is
entitled to dispose of such questions.

The question then is,~—Is this appeal within time, or rather
has this appeal been preferred within such time as would entitle
the appellant to the benefit of the discretionary power of 8. § of
the Limitation Act? I may say at once that s. 14 of the Limita-
tion Act is not directly applicable {o this case, because that sees-
tion applies only to suits and applications, and has no reference
to appeals such as the one now before us; bhecause if it did apply
to appeals, then s. § of the Limitation Law would, to that extent,
amount to a sarplusage, an interpretation which I am not willing
to place upon the Limitation Act.

1t has been contended or: behalf of the appellant that the action
of the defendant-appellant in proferring the appeal to the Court
of the District Judge of Azamgarh way a bond fide proceeding.
Mr. Kashi Prasad does not say that such proceeding was the
result of any error of fact, and his argument does not suggest that
it was an error other than that of law., The learned pleader argued
that where a plaintiff values his eclaim afa particular sum of

| ()L LR, 1ANL,34
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money, and the defendant raises & plea disputing such valuation,
roducing it to a sum lower than that named by the plaintiff, an
unsuccessful defendant in snch a litigation has got a right, in
appealing from the decree of the fivgt Court, to go not to the Court
which would have jurisdiction with reforence to the pecuniary
valuation of the suit, but to the Court which with reference to ths
defence set up by the defendant as to the valuation of the suit
would ordinarily have jurisdistion, And upon this argumens the
learned pleader argnes that because the defeudants in this case
had set up a plea that Rs. 8,000 was the value of the property in
suit, therefore they wore perfectly justified in not preferring their
appeal to this Court, but proferring it to the Court of the District
Judge of Azamgath, -

I am opinion that this contention is entirely unsound. Ques-
tions of jurisdiction, whether with reference to the nature of the
suit or with reference to the pecuniary limits of the claim, are
matters to be governed by the statements countained in the plamt.
A pluintiff may sue for a million pounds as damages either for a tort
committed or as tho value of eertain muoveable property which can
no longer be recovered. The defendant may, in such an action,
plead that the amount of damages elaimed is excessive, and the
value of the property is also exaggerated, and that in either case all
that the plaintiff is entitled to is far less than the million pounds. The.
question ig at which assessment the question of jurisdiction is to ba
settled ? Is it the valuation of the claim as proferred by the plaintiff
or the plea set up in defence? I have no hesitation in saying that
it is the valuation of the plaint which would govern the action,
not only for the purposes of the original Court, but also for the
purposes of appeal, and indeed throughout the litigation. In
support of this view 1 need only cite the Full Beneh ruling of this
Court in Mahomed Hossein Khan v. Shib Dyal (1) and the views
expressed by my brother Btraight in Gobind Singh v. Kallu {2)
[s9¢ also Chundey Koomasr Mundul v, Bakur Ali Khan (3)].

I hald that the present appellant in going to the Court of the
District Judge of Azamgarh in appeal was acting in contravéntion
of the law, which law it was his duty to know. Ignorantis legis

o N.-W. P, H. C. Rep., 1873, 108. (3 9, W. R, 598,
(9) 1. L. R 2 AlL, 778,
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nemminemn excusal 8 a very gool muxim of law, as mush appliceble
to this conntry as to nay other ;and I hold that in this case, theve
being no satisfactory explanation why the present defendant-appel-
lant went to the Court of the District Judge of Azamparh in appeal
instead of coming up to this Court, that the period which has
elapsed has not been duly accounted for, so as to justify usin
acting under the exceptional provisions of 8. 5 of the Limitation
law, -

I am all the mors inclinad in this particalar case to adopt this
view, because throughout the litigation the defendant-appellant
never denicd that the Rs. 18,000 alleged by the plaintiff to have
been the amount of the sale-cousideration wag the amount agreed
mpon at the consideration of the sale of the 8th March, 174,
which, indeed, was the main contention in this litigation.

Then, again, there i3 a period between the 6th December, 1886,
the date upon whieh the memorandum of appeal was returned by
the District Judge of Azamgarh, and the 18th Deeembar, 1886,
the date upon which this appeal was presented to this Coart.
There has been no endeavour whatever to explain the reason why
this delay took place. This appeal, indeed, so far as it has been
presented beyond the period of limitation, is not supported either
by affidavit or even by any explanation contained in the memo-
randum of appeal other than the fucts which [ have already stated,

It is perfectly conceivable that, in conditions of life such as
thoy exist in India, an appellant in the condition of the present
defendant-appellant might have felt himself entitled to try an
experiment by going into the appellate Gourt of the District, and
then taking his own time, after his memorandum has been return-
ed, to come into tlis Court to file the same appeal. The statutes
of limitation are intended to check such tendency of dilatoriness,
and such statutes must have operation. These statutes have been
called statutes of repose, but the moment they are allowed to be
slackly dealt with, they cease to be statutes of repose, and frustrate
the very object which they aim at. Those views I expressed in
Husuini Begam v. the Colicctor of Muzaffurnagar (1), in which I
happened to differ with my honorable colleague in that case, but

my judgment was upheld by the learned Chief Justice and my
' , (1) I L. R, 9 AlL, 11, )
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1838 brothers Straight and Brodhuarst on appeal under ths Letters

Jag Lar  Patent (1), 1 hold therefore that this appeal was preferrel to

Han Namapy  this Court beyond time and, as such, should be dismissed with
Sive. costs. I order accordingly.

SrrAIGHET, J.—I concur with my brother Mahmood and in the
conclusion at which he has arrived with regard to the” disposal of
this appeal. It is not denied now by Mr. Kashi Prasad that the
appeal has been properly preferred to this Court,  and that being
50, it must be conceded that it was improperly preferred to the
Court of the District Judge. That being so, it undoubtedly rests
upon the appellant, who asks us to extend to him the indulgence
of s. § of the Limitation Act, to satisfy us that he made his appeal
to the Court of the District Judgs * bond fide,” that is to say,
under an honest though mistaken belief, formed with due care and
attention, that he was appealing to the right Court. Looking to -
the circumstance that in the plaint the property was alleged by the
plaintiff to be of the value of Rs. 10,000, that upon the basis of
that valaation he came into Court and sought to recover possession
of it, anil to the fact that the defendant never traversed that alle-
gation, but allowed the sait to be tried by the Subordinate Judge
upon that footing, I do not thiuk it can be reasonably said on his .
behalf that he honestly balieved the suit oue in which the appeal
lay to the District Judge. The appellant has filed no afidavit,
and we bave no sworn assarance of his to the effect of what his
learned pleader has now said as to an erroneous impression prevail-
ing in his mind when be filed hig appeal in the Court of the Dis-
triect Judgs. There are no materials whatever to satisfy me that
at the time he filed his appeal in the Court of the Distriet Judge
he was acting under an honest though mistaken belief that the
appeal lay to that Court.  Even, therefore, if analogically I import
the sort of indulgence inte 8. 5 of the Limitation Act which is men-
tioned in . 14, the appellant has not shown me thal he is entitled
to it

Moreover, apart from the delay that took place in the Court of the
District Judge, we have the additional circumstance that for the
delay from the 6th December, 1886, when the memorandum of
appeal was returned to the appellant by the Judge, to the .13th

(1) L LR,  AIL, 655,
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December, 1886, when that memorandnm was filed in this Court, 1888
no explanation is offered on behalf of the appellant. I say most  Jae Lux
emphatically that when the memorandum of appeal was returned, p,5 Nansos
on the 6th December, 1886, to the appellant, it was his bounden Svem.
duty to hasten with all alacrity to this Court for the purpose of

presenting his appeal, and that not having done so, we have no

right to exercise in his favour the discretion conferred upon us. I

agree with my brother Mahmood that Mr. Conlan’s oljection must

prevaily and this appeal must be and it is disinissed with costs.

Appeal dismissed.

Before Sir Joln Edge, Kt., Chief Justice, Mr. Justice Tyrrell. 1888
GOPAL SINGH (Drrexpant) v BHAWANI PRASAD (PrAINTIFE).* May 8.

Lease—Guarantee for rent—Indemnily— Conitnuing gnarantee—Death of surely—
det IX of 1872 ( Contract Act), ss. 124, 125, clause (2), 126, 129, 131.

One B proposed to take a lease of zaminddri property from M for the pericd
of cight years at a rental of Rs. 3,900 per annwm. 3 declined to grant the lease
until the payment of rent during the term of eight years was guaranteed by one S,
the father of the plaintiff. - & gn his part required a guarantee or indemnity against
any rent which might not be paid by B, and which he might under his proposed
guarantes become liable to pay. The defendant’s father, &, accordingly gave a
guarantee to § in the following terms: “ And for your satisfaction, I write that if
any money remains due from B on account of the lease for any year or harvest, and
if you have to pay the same on account of the suretyship, I an responsible to you to
pay that amount to you. RRest assured.” 8 then gave his guarantee to 27 and he
granted the lease to B, @& died on 22ud May, 1880. B failed to pay the rent due for
the yenr 1883. M having died, his representatives sued S on his gnarantee and
recovered from him the rent due and ceriain costs and expenses. & then died, and
the plaintiff, as his representative, brought this action against defendant, the legal
representative of &, to recover the amount of the decree and costs which & had to pay.
The Court of first instanece decrced the whole elaim with costs to be recovered from
the estate of G and this decree was confirmed in appeal by the District Judge.

On second appenl it was contended that under s 131 of the Indian Contract Act,
the death of G was a complete answer to the claim.

Held, that assmming that the case was that of a continuning guarantee within
the meaning of s. 131 of the Indian Contract Act, still; having regard to the object for
which the two guarantees were given, it must be eoncluded that the parties intended
in the one case that the lessor should be guaranteed for all rent which mi.gh‘b become
due during the eurrency of the lease, and that § should be guaranteed for any of that
rent Which by reason of his contract of guarantee he should, e made fo pay, and

#* Second Appeal No. 2282 of 1886, from the decree of T. R. Wyer; Esq., Officiating
District Judge of Meerut, dated 21st September, 1886, confirming the decree of Babu -
Brij Pal Das, Officiating Subordinate Judge of Meerut, dated the 9th September, 1886, .



