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1888 Tlie distinction whieli the Cominissioiier of Jbdnsi has very pro-

DerJv drawn between the original cause of action in and the cause 
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of action in this suit, is illustrated in the judgm ent in K ing  v, 
Boare (1 ).

The appeal is dismiased.with costs.
Appeal dismiss&d.

tgS8 ^e fo r ii B if  Jo7m  ISdtje, K t., C hief JvsUoo, and M r. Jw.sf.iee S laJm ood.
Ma^ 4

..... GI.JADHAE ax:o othexid (B efeitdakts) « ,M U L  CHAS'D Ak b  othbes

{FitAimrism)*

Mofigugs-^Sele bf bf T6i&'AifUm-^8vit ly  rnorfffsgee fo r  sale o f  inoHr^agei
fro v sr t^ —Fi?.rvhaser noi a $ a rty  to sid t—Sale o f mortffaffed 'pToperty in 
siteciiiion of deorce oltained hi/ 'mo7'tfjayee— W hat passed—MiffUt o f paroTia- 
ser of equity of redempiion-^liedemptior^.

On the'21st Deeem’ber, 1871, three of the dafend,»nt£s In'this eiut mortgaged four 
gpoves to M . In 1872 the plaintilfs obtained a nioiiey-docree agaiiiat ono I ) ,  and in 
Atigust, 1872, in execution o£ that decree, sold the said groves and at the sale purcliafsed 
them and also two milla which were not iii dispiite in this suit. The decree against D  
Ims hesn found to have the same effect aa if iti we?e had and ohtained against all the 
inortgBgors. Of this sale S  had notice, in fact he opposed it. Svibseqtionfcly II, the 
mortgagee, sued the moi'fcgagors on their mortgage, aiid obtained a decree on it, and 
tiader the decrce brought tho said grovea to sale iu 1877, find pm-cha,sed thoiii himself. 
In May, 1880, S  sold the grows to two of the defendanta. Tlie plaintiffs, who ware, 
not parties to tha suit which resulted in the decree which the groves were Bold

ia  1877j instituted thia emt for posaessioa of the groves.

S e ld ,  that notwithstanding the sale of 1872, what wae sold under the decree of 
1877 was the right, title and interest of the mortgagors, as thej existed at the date 
cf  the mortgaga of Slat Deceniberj 1871, with which would go the rights and interests 
of the mortgagse, and although at a sale under a, decree for sale by a mortgagee the 
right, title and interMt oi the, mortgagor which ia sold is his right, title and interest 
at the date of the mortgagSj and any right, title and interest he may have aoqiiij'cd 

. between the date of the mortgage and of the sak, still any pniBne incumbriincer or 
purohaser from the mortgagor prior to the date of the uiorfcgagee’a decroa and who was 
Bot a partj' to the suit in which the mortgagee obtained his decrce, would have the 
right to redeem the propesfcy which the mortgagor would have had but for the decree.

■ T I j i s  v ie w  10 ,co iia isfceiit w i t h  t h e  p r in c ip lG S  o f  e q u i t y  a n d  ree o g ja ig e c l fey t h e  T r a n s f e r  o f  

P r o p e r t y  A c t .

® Second Appeal, Ho. 1681, of 1886, from a decree of J. Beas, Esqr., District 
Judge of JannpW) dated the 23rd of June,. 1886, confirming a decree of Muhaj:aad 
Kasarullah Khan, Subordinate J udge of Jaunpuj’, dated the 1st Becmlwr, 1S84.

(1) 18 M. & W. 504. S ,a  14 L J . Ex. 28., ,



M&7w,m̂ )!iad v. Ma'A Sing (1) foIlovv'eS. 18 :̂8

Tlie following eaeea were referred to and eoasklored in tne Jr.clgEat^at- \1 .*V.TABiiAi±,

A ld u lla  Sxiha v. A ld n lla  {2!)-,3IoJim M auor x. Togc- tJka (S), FJi-iih Chaui CUMm 
V. K alian  D aa  (4 ), A U  H asan v . D h ir ja  (a ), S i ta  Eat'A v . BeMani (t“)j M ka p
0in^h V. Gulezi E a i (7), Eamanaih Daa \\ Bolorar.d 1%oo.^^kb (S).' Ws?<3n P#J'- 
ahotam  v. Dolatratn, Y iro h w ii (9).

T h is  w as a sn it for possession  o f  frartpJn g ra v e s  and -tivo sugsi- 
milla

The plaintilFs in tlie snit liad In the year 1872 obtained n c!.{-cma 
for rent against one Diirga, rmd in Aiiga.3t3 in exeeation of
that decree, caused the groves and mills fco be soldj and at tho sals 
purchased them themselves. Prior to this, feat is, oa ilie 2 1 st of 
December, 1871, the defendants, Durga Diibey and las brothars 
liameBsar, Jag 6ssar and PiirmesBar, bad mortgaged the four grores 
to one Maulvi Hyder Husain, MruIvi Hyder. Husain had iioties of 
the sale to plaintiffs, in fact, he opposed the sale. He then brought a 
suit against the mortgagors and obtained a decree on bis mortgage^ 
and under that decree brought the gtoves to sale in ju iy , 1877, 
und'^purchased them himself. The plaintiffs wore not m.sde parfcieg ' 
to this action, nor does it appear that they ever had objected to 
the sale by Manlvi Hyder Husain. In tbe month, of Majy 1880,
Maulvi Hyder Husain sold the groves to the defendants Furmessar 
Dubey and Sundar Dubej’’, and in May, 1882, they were recorded 
by the Settlement Officer as the owners of the gloves and the 
objections of the piaintifls to this record being made, were dis» 
allowed.

The plaintiffs alleged that they were dispossessed of the graves 
by the defendants in the year 18S2 aud brought this suit. ,

The |defends».nts in their answer contended, amongst other con» 
tentioiis, that|ns Maulvi Hyder Hasain had purchasad the groves 
at a sale iinder a decree enforcing a lien upon the groves which 
had existed prior to the plaintitYs’ purchase in 1872,- thtiir ûl<a 
derived from Manlvi Hyder Husain ought to prevail over that qf 
ih© plaintiffs’.

(1) I. L. R., 9 AIL, 125. (5) I. L. R., 4 All, R18.
(2) I. L. B-, 5 Bom., 8. (Oj 1. L. R , K A!i., 324.
(a) I. L. B., 10 Boui., 234, ('/) WwWy Hotes, iBIiJj j>-
{4). I, L. B., 1 All., *40, : , (8) I. L. B.. 7 Cuk., G?7,
■ (9) I. L. B ., 6 Boiij., 5 3 8 /  ' ; ’
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luii Chand.

1888 The learned Suborclinato Judge of Jaunpur decided that the title
of the plitiuiiffs was snporior to that of the defendants, and decreed 
possession  of the grovesi with a certain amount of damages in favor 
of the plaintiffs.

In  uppeal to the learned Judge of the district, the defendants 
again contended that what was sold in the year 1872, at the 
instance of the plaintiffs, was subject to the lien upon the groves 
created in favor of Munlvi Hyder Husain in December, 1871, and 
therefore they, as representatives of Hyder Husain, had the better 
and superior title. The learned Judge held that inasmuch as the 
plaintiffs, who were owners of the groves at the time when Mauivi 
Hyder Husain brought his suit on his mortgage, were not made 
parties to the suit, the decree obtained by him did not bind them, 
and further as the property sold in 1877 did not then belong to the 
judgment-debtors of Manlvi Hyder Husain, he acquired no title to 
the groves by their sale at auction in his favor, and consequently 
the defendants acquired no title to the groves in suit by their pur
chase from Mauivi Hyder Husain. The appeal was accordingly 
dismissed.

In  second appeal the defendants again urged the above con
tention!

M r. Q-. T. Spanlcie, for the appellants.
Mr, Amir-ud-din^ for the respondents.

Edge, 0. J.*—This is an action for possession. The plaintiffs 
allege that they were ejected by the defendants. The defendants 
deny that the plaintiffs were ever in possession. There are no find
ings on this issue. The questions under appeal have been brought 
before us on different lines. On the 21st December, 1871, three 
of the defendants mortgaged the four groves in suit to Mauivi 
Hyder Husain. In  1872 the phintiffs obtained a money-decree 
against Durga, and in August, 1872, in execution of that decree, 
sold the groves in question, and at the sale purchased them, and 
also two mills. I t  has been found below that that decree had the 
same effect as if it had been against all the mortgagors. Of this 
sale Mauivi Hyder Husain had notice ; in fact, he opposed the 
sale. At a later period Mauivi Hyder iriusain, the mortgagee, sund 
the mortgagors on the mortgage, and obtained a decree on the

t h e  IK M A N  l a w  r e p o e t s . [V O L. X.



mortgage, and under iliat decree brought the groves to sale in 1888
1877, and purchased them himself. In May, 1880, Maulvi Hyder Gajadhab

Husain sold the groves to two of the defendants. I t  is quite clear mttlohasd

that the plaintiffs are entitled to a decree for po.sseasioii so far as 
the two mills are concerned. The title to them has not. been dis
puted before us. W hat wa have to consider is what is the position 
of the parties with regard to the property which wks mortgaged 
on the 21st Deeemberj 1S71. The plaiatiifs were not made parties 
to the action which resulted in the decree under which Maulvi 
Hyder Husain sold the property in 1877.

A great number of cases have beea cited to us in the argument 
in this case.

I  think there can be no doubt that notwithstanding the 
sale of 1872, what was sold under the decree of 1877 Was the 
ri^bt, title and interest of the mortgagora as they existed at the 
date of the mortgage of the 21st December, 187 Ij with which 
would go the tights and interests of the mortgagee. I think 
this proposition is established by the following authorifcies i-^Ahd- 
ulla Saiba v. AhduUa (1) and Mohan Manor v. Togu Uka (2) The 
same principle is enunciated by H r. Justice Turner in  the case 
of Khub Chand .v. Kalian Das (3). That, in my judgment, is 
subject to this, that although at a sale under a decree for sale by 
a mortgagee, a.̂  in this eass, the right, title and interest of the 
mortgagor which is sold is his right, title and interest at the date 
of the mortgage, and any right, title, and interest he may have 
acquired between the date of mortgage and of the sale, still any 
puisne incumbrancer or purchaser from the mortgagor prior to the 
date of the mortgagee’s decree who was not a party to the action 
in which the mortgagee’s decree was obtained, would have the 
righ t to redeem the property which the morgagor would have had 
had it not been for the dooree. I  am aware that this view is a t variance 
with the decisions of this Oourt in the following cases 
Chand v. Kalian Das (.4), Ail Husain r , Dhirja (5)j Bita Bam v.
Am ir Begam^ (6). W ith regard to tl>e latter case ray brother 
Mahraood followed the ruling of Mr. Justice Tam er in Khuh

(1) L L. B., 5 Bom., 8. (4) I. L. B., 1 All., 240.
(2) I. L. S., 10 Boiu„ 224. (5) L L. B., 4 AH., 518.

. (8) I. L. B., 1 AIL, 2i5. (6) L L. B., 8 All, 324.
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Chandv, liaUan Das (1), My ■ brother Mahmood expre^ed his 
doubts in S h u p  S i n g h  v. G i d a b  Mai {% ) as to the correctness of 
the rule laid do TO b j  Mr, Justice Turner. M j view in regard 
to tbe conflict of authority Â Iien it is considered is that it  ia 
safer for m  to follow ilie prindjjle which m j brothai’s Straight 
find Tyrrell laid down ia the case of .Mrihamad Sarni-ud-din v, Man 

particulnrly as that principle has been recognised and 
acted on b j  the High Cottrt of Bombay, and is consisteutj, in 
my vioWj with the true principleo of equity. I t  ia ulso the prin
ciple wHoh has beeu recognised in tha Transfer of P roperty 
Act, Mr, Am ir-ud-din  conteiidad for the respondents that noth- 
ing passed at the sale in 187'?j, and for that proposition he relied 
on the ease of Mamanaih Da^s v. Boloram Phookun (4)j and the 
mse of Maran PurtJiotam r, D olaim m  9 irchand’'l)). The caae in 
I. 1 j. B., 7 Gale., 677j apparently asauraed that whnt could be sold 
■\yas the mortgagor’s right at the date of the sale. The case in 
I. 1j. E .5 0 Bom., 538 dees not appear to me to be in support of 
Mr.'Amir-ud-din'^'S cojiteatioHe 1 am of opinioa that this actiou 
m M t fail in so far as it claims posseBsioii of the four groves, and 
that it must succeed so far as the possession of the two mills are 
claimed. We make a decree that tlio plainrilfs may redeem if they  
commence proper proceediags to sseertain the amount within, sis  
,moaijh9 . The appellants will succeed as to the fbar groves and 
tlie Rs. 20 damages for the raaBgo trees and will fail as to thoir 
claim 'for the two mills. Under these oirowrast;auoe.g 1 think tbe 
appeal shoaid be allowed ia part and dismissed in part -witiioafc costs.

Bbodbdest. J.'—'I concur,
' Appeal dismis8ed0

Bffofu Mr. Justiee StraigM and Mr. Jmtiee Malmood.

JAG LAL (JJepek-daitt), HAE X^ABAIN SIHGH (PiAiOTia?!-) *

A c t X V  o f  1877 CZrmtaMoTi' A d ) ,  ss, 5, 15— Adm ission o f  appeal Imjond
Suffi<iient cause”— A ppeal jilcd  i s  wo%g C w rf—'Boaa-iido proeeei-ings—

JunsM etion—^alMtion. o f m it.

Questions of jurisdiction, ■wliotber \vitli rei’eMace to tho nature of the suit or 
with refcreuee to the jieeuni.'iry limits of tbe claim, are ma-tters to be governed T)y the

® jPiret Appeal No. 207 o£ ISSC, frorxi a decrea of Bai MaMnohan Jjal, SuboMixiat® 
Judge of Af.amgarlij dated tlsa l l t l i  June, 18S6.

(1) I. h . B., 1 All, 240. (3) I. L. IS,., 9 A1L> 126. .
(2) Weekly Notes, 1886, p. 70. (4) X. L. B., 7 Calc., 677,

(Sj L L. R., 6 Bom., 538.


