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The distinetion which the Commissioner of Jhénsi has very pro-
porly drawn betwesn the original cause of action in and the cause
of action in this suit, is illustrated in the judgment in King v,
Hoare {1} ‘ ‘
The appeal is dismissed with costs.
Appeal digmissed,

Refore Sir Jokn FEdge, Kt., Chisf Justice, and R Justice Makmood.
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Zortguge~—Sale of eguity of rodamption——FLuit by morfgagee for sele of morigaged
property—FPupehaser sof @ povty o suii—Sule of morigeged property dn
seculion of decree obiained by worigagee—Whet passed—Right of puvchs-
ser of eqwily of redemption—Redemption.

On the' 21t December, 1871, three of the defendants in"this suit mortgoged four
groves to ZZ. Yo 1672 the plaintiifs obtained & money-decree agrinst one D, and in
Amngust, 1872, in execution of that deeree, sold the snid groves and at vhe sale purchased
themn and also two mills which were not in dispute in this suit,  The deorce against D
has been found to have the same eifect ne if it were had and obtained against all the
wortgegors, Of this sale H Dhad netiee, in fael he opposed it.  Subsequently ZZ, the
mortgagee, sued the mortgagors on their mortgage, aud obtained a decreo on if, and
uwnder the deerce brought tho said groves to sale n 1877, rud purchased them himself.
In May, 1880, H sold the groves to two of the defendants. The plaintiils, who were
not parties to the suit which resulted in the decree under which the groves were sold ‘
in 1877, instituted this suil for possession of the grovea,

Held, that notwithstanding the sale of 1872, what was sold nnder the decree of
1877 was the right, title ond interest of the wortgagors, ns they existed at the date
of the mortgage of 21t December, 1871, with which would go the rights and interests
of the mortgagee; and although at a sale under a decree for sale by a mortgngee the
right, title and interest of the mortgagor which is sold is his right, title and interest
et the date of the mortgage, and any right, title and interest he wpy have aequired

. between the date of the mortgage and of the sale, still any -puisne incumbrancer or

purchaser from the mortgagor prior to the dute of the mortgugee’s decree and who was

_ moba party to the suit in which the mortgagee obtained lis decree, would have the

right to redeem the property which the mortgagor would have had but for the deeree.

This view is consistent with the prineiples of equity and recognised by the Transfer of
FProperty Act.

% Becond Appesl, No. 1651, of 1888, from a decrce of J, Deas, Esqr., District
Judge of Jaunpur, dated the 287d of June, 1886, confirming a decree of Muhamad
Nasarullah Ehen, Subordinate Judge of Jaunpur, dated the 1st December, 1884,

(1) 18 M. & W. 504 8.0, 14 1.7, Bx. 29,
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Myhasmmad Bami-ad-din, v. B Sing (1) followed. 1848

The follow'mg cases were referred to and sonsidored in the *rﬂgzmv 3

v. Halian Das (1), Ali Hasrm v. Dﬁ??;rl (a), it Beaws v, A :
Bingh v. Qulah Rai (1), Ramanath Des v, Boloven Flhoeokur {\.‘: Huran _7‘3:'!2‘-
shotam v. Dolatram Firchund (9). :

Tais was a suit for possession of serie’n graves and fwo soger
mills,

The plaintiffs in the snit had in the year 1872 obiained a desrea
for rent against cne Durga, nnd in Angust, 1372, in execntion nf’
that decres, caused the groves and mills to be sold, and a the s
purchased them themselves. Prior to this, that is, on the 2‘51: of
December, 1871, the defendants, Durga Dubey and his brothers
Hamessar, Jagessar and Purmessar, had mortgaged the {our groves
to one Manlvi Hyder Husain, Maulvi Hyder Husain had noties of

ty

5l

the sale to plaintiffs, in fact, he opposed the sule. He then brought a
suit againat the mortgagors and obtained a decree on his mortguge,
and under that decree brought the groves to sule in Jnlv, 1877,
and“purchased them himself, The plaintiffs were not mada parties
to this action, nor does 16 appear that they ever had ohjected to
the sale by Maulvi Hyder Husain. In the month of May, 1880,
Muaulvi Hyder Husain sold the groves t» the defendants Purmessar
Dubey and Sundar Dubey, and in May, 1882, they wore recorded
by the Settlement Officer as the owners of the groves and the
objections of the plaintifts to this record being made, were dig-
allowed.

The plaintiffa alleged that they were dispossessed of the groves
by the defendauts in the year 1882 and brought ti,m smit.

The jdefendants in their answer contended, amongst other con-
tentions, thatins Maulvi Hyder Husain had purchased the groves
at a sale under a decree enforcing a lien upon the groves whick:™
had existed prior to the plaintiffs’ purchase in 1872, their title
dervived from Muulvi Hyder Husain ought to prevail over that of
the plaintiffs’, ‘

(L LR,9 All,, 1258. (5) I. L. R, 4 AlL, 518.

(2) I. L. R, 6 Bom,, 8. ) L1 R,8 A, 324

(3) 1. L. B.y 10 Bow,, 824, (/) Weekly Notes, 1853, p. 7D,
(.13__1, L R, 1AL, 20,  (8) LL R,7 Cale, 677,

QQ) 1. L. R, 6 Bow, 038,



522

1888

GATADEAR
L3N
Tvn CHAND,

THE INDIAN LAW REPORTS. [VOL. X.

The learned Subordinate Judge of Jaunpur decided that the title
of the plaintiffs was snperior to that of the defendants, and decreed
possession of the groves with a cortain amotnt of damagesin favor
of the plaintiffs.

In appeal to the learned Judge of the district, the defendants
again contended that what was sold in the year 1872, at the
instance of the plaintiffs, was subject to the Jien upon the groves
created in favor of Maulvi Hyder Husain in December, 1871, and
therefore they, as representatives of Hyder Husain, had the better
and superior title, The learned Judge held that inasmuch as the
plaintiffs, who were owners of the groves at the time when Maulvi
Hyder Husain brought his suwit on his mortgage, were nol made
parties to the suit, the decres obtained by him did not bind them,
and farther as the property sold in 1877 did not then belong to the
jodgment-debtors of Maulvi Hyder Husain, he acquired no title to
the groves by their sale at auction in his favor, and consequently
the defendants acquired no title to the groves in suit by their pur-

chase from Maulvi Hyder Husain. The appeal was accordingly
dismissed.

In second appeal the defendants again urged the above con-
tention,

MNr.G. T Span%ie, for the appellants.
 Mr. dmiy-ud-din, for the respondents.

Eoen, C. J.—This is an action for possession. The plaintiffs
allege that they were ejected by the defendants. The defendants
deny that the plaintiffs were ever in possession. There are no find-
ings on this issne. The questions under appeal have been brought
before us on different lines, On the 21st December, 1871, three
of the defendants mortgaged the four groves in suit'to Manlvi
Hyder Husain. In 1872 the pleintiffs obtained a mouney-decrce
against Durga, and in August, 1872, in execution of that decree,
sold the groves in question, and at the sale purchased them, and
also two mills. It has been found below that that deeree had the
same effect as if it had been against all the mortgagors. Of this
sale Manlvi Hyder Husain had notice ; in fact, he opposed the

‘sale. At a later period Maulvi Flyder H usain, the mortgagee, sund

the mortgagors on the mortgage, and obtained a decree on the
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mortgage, and under that decree brought the groves to sale in
1877, and purchased them himself. In May, 1330, Maulvi Hyder
Husain sold the groves to two of the defondants. 1t is guite clear
that the plaintiffs are entitled to a decree for possession so far as
the two mills are concerned. The title to them has not been dis-
puted before us. What we have to consider is what is the position
of the parties with regard to the property which was mortgaged
on the 2[st December, 1971, The plaintitfs were not made parties
to the action which resulted in the decres under which Maulvi
Hyder Husain sold the property in 1877,

A great number of cases have baen cited to us in the argument
in this case. ’

I think there can be no doubt that notwithstanding the
sale of 13872, what was sold under the decres of 1877 waa the
right, title and iaterest of the mortgagors as they existad at the
date of the mortgage of the 21st December, 1871, with which
would go the rights and interests of the mortgages. I think
this proposition is established by the following aunthorities s:=mAbd-
ulle Saiba v. dbdulla (1) and Mohon Manor v, Togu Uka (2) The
same principle is enunciated by Mr. Justice Turner in the case

of Khub Chand .v. Kalian Das (3). That, in my judgment, is.

subject to this, that although at a sale under a decree for sale by
a mortgagee, as in this case, the right, title and interest of the
mortgagor which is sold is his right, title and interest at the date
of the mortgage, and any right, title, and interest he may have
acquired between ths date of mortgage aud of the sale, still any
puisne incumbrancer or purchaser from the mortgagor prior to the
date of the mortgagee’s decree who was not a party to the action
in which the wmortgagee’s decree was obtained, would have the
right to redeam the property which the morgagor would have had
had it not been for the dooree. Iamaware that this view is at variance

with the decisions of this Court in the following cases:— Khub -

Chand v. Kalian Das (4), Ali Husain v. Dhirja (5), Sita Bam v,
Amir Begam, (6). With regard to the latter cnse my brother
Mahmood followed the ruling of Mr. dJustice Tarner in Khub

() 1. L. B, 5 Bom,, 8. (4) 1. I B., 1 ALL, 240,
(2) 1. L. R, 10 Bom., 224, (5) L L. B, 4 ALl 518,
(8} I I B, 1 AlL, 245. {6) 1. L. R., 8 All,, 324.

523
1888

GATADHAR

P
MuLoEAND



524
1883

GATADHEAB

.
MULCHAND

1888
May, 7.

THZ INDIAN LAW REPORTE. [¥OL. X

Chand v. Kalian Das (1). My brother Mabmood expressed his
doubts in Bhup Singh v. Gulab Rai {2) as to the corractness of
the rule loid down by Mr. Justice Turner. Wy view in regard
to the confiict of authority when it is censidered is that it is
safer for us to follow the principle which my brothers Straight
and Tyrrell laid down in the case of Muhamad Semi-ud-din v, Man
Singh (3, particularly ns that principle bas been recognised and
acted on by the High Cowrt of Bombay, and is consistent, in
my view, with the frue principles of equity. It is also the prin-
eiple which has been recognised in the Tramsfor of Property
Act, Mr, Amir-ud-din contendoed for the vespondents that noth-
ing passed ot the sale in 1877, and for that proposition he relied
on the case of Romaneth Dass v. Boloram Phookun (1), and the
ongse of Naren Purshotam v. Dolatvam Virchand '5). Tho ease in
L 4 R, 7 Cale., 677, apparently assumed that what conld be sold
was the mortgagor’s right at the date of the sale. The case in
1. L. R., 6 Bom., 558 dces not appear to me to be in support of
Mr.  Amir-ud-din’s contention. 1 am of opinion that this action
must fail in so far as it claims possession of the four groves, and
that it must succeed so far as the possession of the two mills are
claimed. Wemakea decree that tho plaintitfs may redeem if they
commence proper proceedings to ascertain the amount within six

months, The appellants will suceced ag to the fear groves and

the Rg. 20 damages for the mango trees and will fail as to their

claim for the two mills. Under these circumstances 1 think the

appeal shoold be ullowed in part and dimnissod in part without costs.
RODAURST, J.— 1 concur.

Appeal dismiseed,

e et

Befove Mr. Justice Straight and e, Justive kahmood.
JAG LAL (Drrewpare), o, HAR NARATIV SINGH (Prarveirs).®

Aot TV of 1877 (Limitation Aet), 55, B, 18—~ddmission of appeal beyond tima~w

“ Suifivdont cause”—~—dppeal filed % wrong Couri—Pony fde Dproccedings—
Jurisdiciion-~valuation of suit. )

Questions of jurisdiction, whether with reference to the mature of the suit or
with referenee to the pecuninry limits of the claim, are matters to be governed by the

A Firet Appesl Wo, 207 of 18b¢>, from a deeree of Bai Manmohan Lal, Subordinate
Judge of Azamporh, doted the 11 J une, 1886,
(1) 1. L. B, 1 AL, 240, (3 L L. R, 9 All, 125,
(2) Weekly Nobea, 18%, 70, (4} LR, 7 C&lc 677,
G L L R, & Bow,, 588,



