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tion was taken in the Court of first instance. T am therefore of 1838
opinion thal neither of these Privy Council rulings govens this  paar cmaxn

case so as to preclude the judgment-debtor from contesting the

AN
Prray MAn.
validity of the auction-sale.

Dealing now with the fourth question in the case, I have already
said that in delivering my judgment in Jasoda v. Mathura Das
(1), T was inclined to hold that a “material ™ irregularity, as
distinguished from a simple irregularity, would vitiate a sale
without proof of ‘substantial injury” within the meaning of
the seeond paragraph of s 811, of the Code. The learned
Pandit has argued that this view is opposed to the dicta of the
Lorus of the Privy Council in Girdhari Singh v. Hurdeo Narain
Singh (2) and in Macenaglten v. Mahabir Pershad Singl (3), and L
confess that there may be mnch force in this contention. But it is
not necessary in this case to go further into the matter, because, as
I have already shown, the effect of the Full Bench ruling in
Mahadeo Dubey v. Bhola Nath Dichit (4) requires that in this case
the sale of the Ist February, 1887, must he held to be void for
want of a valid attachment. \

This view renders the decision of the fifth point in the case
unnecessary, becanse the absence of attachment ig in itself suffcient
to set aside the sale without any inquiry as to substantial injary
being sustained by the judgment-debtor. For these reasons I
would decree this appeal, and, reversing the order of the lower

appellate Conrt, set aside the auction-sale of the 1st February, 1887,
with costs in both Courts. '

Bropaurst, J.—I concur,

Appeal decreed,
Before Siv John Edge, Kt., Chief Justice, and My, Justice Tyryell. ‘ 13gé,
SALON1 AND ANOTEER (DEFENDANTS) 9. HAR LAL (Prarsares) % June 23.

Act XVIT of 1888, s. B—Decree made in British India—=Suit on Judyment

in  Native territory— Cession of territory fo Brztzsk Grovermment pending
suit—Civil Procedure Code, 5. 18, ‘

Prior to the cession of the town of Jhdnsi to the Bmhsh Governmant plmnhﬁ
had instituted & suit in the Subsah’s Court in the Gwalior State on » judgment

: * Tirst Appeal No. 72 of 1888, from an ox dm of H. Ward Esq,, Commigsionen
of J hansl, dated the 30th August, 18"57 i s

(1) L. R, 3 1. A., 280. 3 1. 1. R.. 9, AlL, 511,
(2) LL.R, 9, Calo. 856.  (4) L L. R., 5, AlL, 86,
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of the British Court in Jhinsi district. Affer the cession, the suit was made over for-
trial to the Court-of the Assistant Commissioner of the Jhansi district. The snit was
dismissed by the first Comt as barred by s. 18 of the Code of Civil Procedure, but
remanded by the lower appellate Court for trial on the merits.

Held, that the recital in part II of Act XVII of 1886 shows that it was
intinced that suits pending in the Courts of the Gwalior State prior to the cession of’
the town of Jhénsi to the British Government should be continued in the courts of the
Judng district after the cession thereof 5 therefore the present suit,which if it Liad
heen oviginally nstibuted in a court of British India, could not bave been maintained,
heing an action on o judgment of a court of British Indls, was a good and maintain.
able action in the Court where it was instituted, and is to be deemed to be ‘a properly
instituted soit to which in ofher respeets the law of the Courts of British Iudia
nmny now be applied,

King v. Hoare (1), referred to as 1llustrating the distinetion between an originak

enuse of action and cause of action founded upon a judgment recovcxcd on the origi.
nal cauge of action. .

Prior to the cession of the town and fort of Jhansi to the
British Government in full sovereignty by His Highness the Mabé-
raja Scindia, the father of the plaintiff Lbad obtained a decree for
Rs. 2,959-12-6 with costs against the father of the defendant from
the Court of the Assistant Commissioner of Jhénsi presuled over
by Mr. Mclean, After partinl satisfaction of the decree within
the Jhdnsi district, the plaintiff on the 11th of December, 1885,
brought his suit for the unpaid balance of the decree in the Subal’s
Oourt in the Gwalior State, and the suit “vyas pending in that Court
when by Act XVII of 1886 the town of Jhdnsi came under the
jurisdiction of the Courts in the Jhénsi district.

On the st of February, 1887, the snit was made over by the
Deputy Commissioner of Jhénsi to the Court of the Assistant Com~
missioner of Jhansi and that officer dismissed the suit ; remarking
‘“the suit having already been decided by Mr. McLean, is ev1dent1y
barred by s. 13, Act XIV of 1882.”

On appeal to the Commissioner of Jhénsi, that officer holding
that the cause of actioa in the suit decided by Mr, McLean was
not the same as that which led to the present suit, reversed the order:

of the lower Court, and remanded the-cause for trial on the meuts.

On appeal against this order of remand it was again contende(i.
that 5, 18 of the Code of Civil Procedure barred the suit.

{1) 18, M. & W, 504, 8, C. 14 L. J. Ex, 29,
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Messrs. Khuslwakt Bai snd Maleolmson, for the appeilants,
Me. Amir-ud-din, for the respondent.

Epag, C. J., and Tyreeiy, J.—Prior to the cession of the fown
of Jhénst and the lands ceded therewith to the British Grovernment,
the plaintiff had obtained a judgment in the Assistant Commissioner’s
Court of Jhinsi, thatis, in one of ths Courts in British India.
That decree was for 8,000 odd rupess.  After cbtaining that decree
and before the cession of the territory, he bronght his action
against the same defendants in the territory of Gwalior on the decree
tained in British India. Primd facie that was a perfectly good

action. Whilst the suit in Gwalior was pending and undstermined,

the territory, in which was the Gwalior Court befére which that,

suit was pending, was ceded to the Dritish Government. The ques-
tion is whether the action which was pending in Gwalior can,
ander s. § of the Act XVII of 1886, be continued in what is now
part of Dritish India. The fret Court thought that s. 13 of the
Code of Civil Procedure applied. The Commissioner of Jhansi,
sitting as a Court of appeal, correctly held that s. 183 did not
apply. The cause of action waz not the same. The action which
is now pending in the Court was, so far as the Court in Gwalior
was concerned, brought on the then foreign judgment or decree, and
that action was the only course whizh was left open to the plaintiff
to enforce in Gwalior the judgment wlhich he had obtained in
British Iadia. The recital in Part 11 of the Act shows that it was
intended that suits which were pending in the Courts of - His
Highness the Mahérija Scindia should be continued in the Courts of
the Jhénsi district. The only difficulty we have had was to ascer«
tain what was the meaning of the words in s, 8, ““ but otherwise in
accordance with the law and procedure of British Indian Courts.”
Although this action, if it had been originally brought in a Court
in British India, could not bave been maintained, being an action
on a judgment of a Court in British India, still it was & good and
maintainable action in the Court in which it was instituted and
was pending at the time of the cession of the territory. . We think
it must be deemed to be a properly instituted suit to which in other
respects the law of the Courts of British India may now be applied,
71
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The distinetion which the Commissioner of Jhénsi has very pro-
porly drawn betwesn the original cause of action in and the cause
of action in this suit, is illustrated in the judgment in King v,
Hoare {1} ‘ ‘
The appeal is dismissed with costs.
Appeal digmissed,

Refore Sir Jokn FEdge, Kt., Chisf Justice, and R Justice Makmood.

GATADHAR o ovaens (Drrowpiwns) » MUL CHAND Axp oruveg
{PrazmwirrEs)

Zortguge~—Sale of eguity of rodamption——FLuit by morfgagee for sele of morigaged
property—FPupehaser sof @ povty o suii—Sule of morigeged property dn
seculion of decree obiained by worigagee—Whet passed—Right of puvchs-
ser of eqwily of redemption—Redemption.

On the' 21t December, 1871, three of the defendants in"this suit mortgoged four
groves to ZZ. Yo 1672 the plaintiifs obtained & money-decree agrinst one D, and in
Amngust, 1872, in execution of that deeree, sold the snid groves and at vhe sale purchased
themn and also two mills which were not in dispute in this suit,  The deorce against D
has been found to have the same eifect ne if it were had and obtained against all the
wortgegors, Of this sale H Dhad netiee, in fael he opposed it.  Subsequently ZZ, the
mortgagee, sued the mortgagors on their mortgage, aud obtained a decreo on if, and
uwnder the deerce brought tho said groves to sale n 1877, rud purchased them himself.
In May, 1880, H sold the groves to two of the defendants. The plaintiils, who were
not parties to the suit which resulted in the decree under which the groves were sold ‘
in 1877, instituted this suil for possession of the grovea,

Held, that notwithstanding the sale of 1872, what was sold nnder the decree of
1877 was the right, title ond interest of the wortgagors, ns they existed at the date
of the mortgage of 21t December, 1871, with which would go the rights and interests
of the mortgagee; and although at a sale under a decree for sale by a mortgngee the
right, title and interest of the mortgagor which is sold is his right, title and interest
et the date of the mortgage, and any right, title and interest he wpy have aequired

. between the date of the mortgage and of the sale, still any -puisne incumbrancer or

purchaser from the mortgagor prior to the dute of the mortgugee’s decree and who was

_ moba party to the suit in which the mortgagee obtained lis decree, would have the

right to redeem the property which the mortgagor would have had but for the deeree.

This view is consistent with the prineiples of equity and recognised by the Transfer of
FProperty Act.

% Becond Appesl, No. 1651, of 1888, from a decrce of J, Deas, Esqr., District
Judge of Jaunpur, dated the 287d of June, 1886, confirming a decree of Muhamad
Nasarullah Ehen, Subordinate Judge of Jaunpur, dated the 1st December, 1884,

(1) 18 M. & W. 504 8.0, 14 1.7, Bx. 29,



