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absolute right over the property bequeathed than she would take 
over such property if conferred upon her by gift during the life . 
tin /0 of her husband ; and that, whether in respect of a gift or a wi]{, 
it would be necessary for the husband to giye her in express terms 
a heritable right or power of alienation.”

The ruling recognises the conclusion that if the power of alieH® 
ation is giyeuj the power can be exercised, and it also is consistent 
with the rule of law laid down in paragraph 571 of Mayne’s Hindu 

' Law, 3rd. ed.j where the author says :—

“ Immoveable property, when given by a husband to his wife, 
is neyev at her disposal, even after his death. I t  is her sindhanum^ 
so far that it passes to her heirs, not to his heirs. But as regards 
her power of alienation, she appears to be under the same restric
tions as those which apply to property which she has inherited from 
a male. Of course it is different if the gift is coupled with an 
express power of alienation,’’

I  have said that if the power of alienation is given .to the wife 
by the husband in any portion of his separate, property, it follows 
that she has the power to alienate it.

Under the circumstances, I  think that the appeal should be dig-* 
missed with costs.

Tyreell, J .“—I concur.
Appeal dism issed.

before M r. Justice S tra igh t and M r. Justice M alm ood.

BAMPHAL EAI a h d  o t h b e b  ( D e s 'E n d a n t s )  'o. KAGrHUJTANDAKr PRASAB
(PlAISrTlOT).®

F tM io  tJioroughfare— OlstrucUon— H igM  to su e ^ S p e c ia l dam age—L ea se— 
R ight o f  lessee to sw ~ T re sp a s s .

The plaintiff, a liold(2r of a ten yeais' lease of the share and rights of one of the 
eo-i^harers o£ a village, sued, for the demolition of certain buildings and constructions 
on a plot of land within the area of the -village, on the gronnd that the public have 
been very much inconvenicnced in going to and coming from the road and in taking carts, 
jcarriagesj cattle, &c., and that he hy reason of liis own inponvenience* and also as lessee 
in possession of the entire rights of his lessor, has legally and justly a right to bring

* Second a,ppeal No. 1371 of 1886, from a decree of Mnnshi Matadin, Subordit 
nate Judge of Ghaziirar, dated the 28th February,’1886, coafirming a decree of Mauivi 
Iimmul Huqj Mnngif of Ballia, dated th^ 24th December, 1885. ' ' ■ ■ ^
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the action. The findings of fact were, that by the terms of the kasG plaintiff Yv*£is 
entitled to maintain tlie action as representing the zemindari i-iglits of his lessor ; that 
the oTsstructions complained of existed -when the lease was granted ; that the roadway 
iaentioned in the plaint was one used hy  the puMic in general as a f  oot-X)ath and also 
for vehicles, and that the buildings complained of haveencroacliedontlie road. The suit 
was dismissed by the fi.rst Court, hut decreed in appeal by the lower appellate Court. 
M eld, that in the alisence of damage orer and above that ‘vvhich in common with the 
test of the public the plaintiff has sustained, his action must fail. Public nuisance is 
actioniible only at the suit of a iiarty who has sustained special dauiage, and the case- 
law of British India in this respect is the «ame as the rule of English law on the sub
ject. Further,, that the lease to plaintiff failed to show either that the land upon 
which the defendant has bnilt is included in the leasf>, or that it intended to confer 
tipon the plaintiff any right to question the legality of the erections existing at the 
time of the lease.

Saiht- V. Ibraldm  A g a  (1) and K a rim  Sal's7i v. jBiidTia (2) referred to.

The facts of this case are stated in the judgm ent of the Coiiri

Mf. M blett, for the appellant.

Mr. G. T. Spankie, for the respondent.

Mahmood, J .—This case originally came on for hearing before 
Hie sitting as a single Judge for the disposal of seeond appeals, and 
by m j  order of the 21st April, 1887, I  referred the case^ for the 
reasons stated in that order, to a Division Bench consisting of two 
Judges. The cage was accordingly heard by m j brother S tb a ig h s  
and myself, and by his order of the 23id December, 1887, in  which 
I  Goncnrred, my learned brother remanded the case, under s. 56$  
of the Civil Procedure Code, for the trial of certain issues stated ia 
that order. That order also sets forth the two fold aspects in; 
which the ease was presented to us by the arg'nment for the parties- 
on that occasion. The plaintiff is th& holder of a ten years’ lease 
from the Maharaja of Du:mraon, who is a co-sharer of the village' 
along with defendant INo. B. The lease is a t/i:/ca lease of the' 
zemindari rights of the Maharaja, and it was executed on the 24th 
Jannaryj 1885, co'nferring upon the plaintiff the right of possession 
and management of the zemindari share, subject to certain condi
tions and stipulations which need not be nientioned in detail for 
the purposes of this case. The cause of action* for this  ̂ suit is 
stated in the plaint to have arisen on the 6th June, 1883, when th'e 
defendant is alleged to have built certain constructions upon a plofr 
M k n d , !No. 788, which is included within the area of the villag!^! 

(a) I, u  R y  Bom., 4S9. (2) I, L, B ,, 1, AH., 249,■

Eakphaii
R ai

E a&htt-
JTANBAX
P b a s a b .

1S8S



50 0 TH E IN D IA N  LAW  BEPG IITS. tV O L. X .

1888

Kamphaii
E a i

V.
llAG-KtT-
KASDAN
Pbasad.

and is stated to be a thoroughfare used b j  the plaintiff as well as 
by the public.

The present suit was instituted on tte  12th August, 1885^ and 
the ease of the plaintiff c o l u  best be set forth b y  quoting from the' 
plaint itself. His case is :— That  by reason of building the bouse', 
placing a trough, manger, wood, &c., and tying cattle, the width of 
the passage, which was ten Zcri/ias, is now left only eight Zaf/m; 
that the public are very much inconvenienced in going to and coming' 
from the road and in taking carls, carriages, cattle, & c.: that the 
plaintiff by reason of his own inconvenience, also as the lessee in 
possession of the whole right in the zemindari share of the Mah4-^ 
Tija of Dum.raon^ has legally a.nd justly  a right to bring this action.” 
And upon these grounds the plaintiff prayed for the following 
reliefs:—

That the house in dispute, the trough, the m anger, the wood, 
&c., built, erected, and placed by the defendants on 1 biswa 
18 dhurs of laud (bounded as below), part of the passage site 
Eo. 788, valued at Rs. 10, iJe demolished, pulled down, and removed, 
and the passage site be levelled and restored to its original state 
and condition ; that the defendants be prevented, in future, from 
making any appropriation for their own use or doing any act 
iiyjurious to the convenience of the public and the plaint ended 
up by praying “ that any other relief which may be ju st and 
proper be also granted.’

II; is clear from this, as was pointed out by ray brother 
Straight in his remand cider of the 23rd December, 1887, that 
the suit has a double aspect j one being that of an action for an 
injunction to remove a nuisance caused by the obstruction whioh the 
defendant’s building upon the land has created, and the other aspect 
being that of an action in trespass founded 'upon the plaintiff’s 
alleged right as lessee to possession of the land upon which the 
erections have been made. The suit was resisted in both its aspeois..

So far as the first aspect is concerned, the defendant pleaded 
that the plot of land being a public thoroughfare and no special 
damage or injury ha-ving been alleged by the plaintiff in consegjaence 
«E)f the alleged obstruction, the plaintiff could not maintain the suit̂  ̂
ill© alleged wrong to ^ right possessed by the plaintiff i^  cdiHm-oH 'wifcfe
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the public not being available to him as a sufficient fonudation for 
such an action. Then as io tbe second aspect of the plaintiif’s case, 
the main defence was that the plaintifFj as a mere lessee, bad no hens  
standi to maintaia such an action^ aud that the defendant had been 
in possession of the land for more than the prescriptive period of 
twelve years, and the suit was therefore barred by limitation. Fnr- 
thei’j in respect of both the aspects of the case, the effect of the 
defence was that the land upon which the defendant bad built did 
not form part of the thoroughfare; that the road had not been 
narrowed so as to put any one to inconvenience, and that the land 
on which the defendant had built had from ancient times been in 
his possession and he had a right to build thereon.

The first Court dismissed the suit, but that decree has been 
reversed by the lower appellate Court mainly upon the ground “  that 
the  constructions have not been in existence  for more than twelve 
years ; ” that  the houses are new and have been built without the 
permission and consent of the zemindar; ” that the plaintiff could, 
maintain the action as the representative of ijie zemindar that 
“ it is proved by the evidence that the passage is narrower than 
before, since formerly three carts used to pass through it, now oialy 
one cart can pass, and therefore, if another cart comes from the 
other direction, inconvenienoe will surely occur.”

In  pursuance of my brother Straight’s remand order of the 
23rd December, 1887, the findings of the lower appellate Court in 
effect are that the terras of the t/nka lease of the 24th January, 
1885, entitled the plaintiff to maintain such an action as repre
senting the zemindari rights of his lessor ; that the obstruction or 
constructions complained of by the plaintiff were erected antecedent 
to the lease and were in existence at tlie time when that lease was 
executed ; that “ the way referred to by the plaintiff in his plaint is a 
roadway used by the public in general on foot and with vehicles 
that the house and other buildings have encroached upon the road, 
and for this reason the plaintiff complains in his petition of plaint 
that, besides the injury caused to the public who use this way, the 
plaintiff’s passage along the road and that of his carts, cattle, &c., 
has been obstructed.”

!These findings have not been contested by either party  imder
5SfVof the Code of Civil FrocediU’e, and talcing all the finding
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of fact upon which the lo'vrer appellate Court has proceeded, I shall 
deal with the case upon pure questions of law in the two aspects 
of the suit stated in my brother Straight’s order of remand.

F irst, then, as to the question whether the plaintiflpcould, upon 
the allegations contained in the plaint, maintain this action for 
removal of an alleged obstruction erected upon land which has 
been found to form part of a public thoroughfare. For the p u r
pose of deciding this part of the case it is not necessary to consider 
the plaintiff’s right as lessee under the thiha lease of tlie 24th 
January, 1885, for he to that extent comes into Court as one of 
the public entitled to use tlie thoroughfare. I t  is a settled proposi» 
tion of the English law of torts th a t obstructions in a publio 
thoroughfare are not actionable as creating a civil liability, unless 
some particular or special damage or injury is proved to have 
resulted to the individual person or the determinate body of persons 
maintaining the action, Soch obstructions, being in  a public 
thoroughfare, are classed, as public nuisances, falling under the same 
category as many other kinds of publio nuisances which need not 
be referred to for the purposes of this ease. B at the principles 
upon which the English law of tort proceeds in respect of all the 
multifarious classes of public nuisances are identical, and those 
principles do not so much relate to the right as to the form of the 
remedy. .In England and also in America the erection of obstruc
tions in a publio thoroughfare are indictable offences under the 
criminal law ; and our own Indian Fenal Code, in following the 
same principles, has virtually defined a publio nuisance in  s. 268, 
and has rendered the same punishable as a criminal offence. Xha 
Criminal Procedure Code also makes provision for summary 
proceedings by Magistrates to stop such nuisances. B ut upon the 
question whether such public nuisances ai’0 in themselves suffi» 
cient to sustain a civil action, the statute l^w, so far as I  am 
aware, is totally silent, and it therefore devolves upon Judges 
sitting in British India virtually to legislate, by judicial espositionj 
for the people of the country, under the authority of the somewliat 
indefinite rule of justice, equity and good conscience, whicli has to 
be administered, in the absence of any legislative directions, by 
fihe Courts of Justice in British India. Such is 'virtually the effect 
pf the present state of th® law of tort in British India, r^ u ltin g  as



TOL. X.] ALLAHABAD SERIES. o o a

might well be expected, in a vast conflict of decision m  various 
questions of civil liability ea delicto. The practice of the Courts in 
British India, the highest of which have been presided over by E n g 
lish lawyers, has, however, been to fall back upon ths analogies of 
the English law, and to take it in all cases to be a good guide for 
applyhig the rule of justice, equity, and good conscience. This 
method has, in the absence of any definite rules of law governing 
notions ea-delicto or othev c\a.ssea of litigation, been approved by 
the Lords of the Privy Council, and probably t i e  latest dictum  of 
their Lordships is contained in W aghela M ajsanji v . M asludin  (1), 
where, however, their Lordships qualify their observations by 
indicating that the English law is not to be imported wholesale into 
India, regardless of the conditions of the people and'-the country''.

Fortunately, upon the exact question now before me, the case- 
law of British India is decisive, and is the same as the rule of the 
English law of torts.

The principle authorities of the English law, in their applicatiori 
to Indian cases, were well considered by Westropp, 0 . J .,  in Satku  
V, Ibrahim A ga  (2), and it was there laid down#? that the plaintifKj 
could not maintain a civil suit in respect of an obstruction in  a 
public thoroughfare, unless they could prove some particular 
damage to themselves personally in  addition to the general incon
venience occasioned to the public. The rule so laid down followed 
many Indian cases upon which the learned Chief Justice relied, 
and although in that case the obstruction complained o f was not 
of such a permanent character as a building, 1 hold that the isame 
principle, so far as it requires proof of particular o t special damage, 
is applicable to this case : and in this view I  am supported by the 
ruling of this Court in K arim  B a h h  V. JBiidka {Q)f where the obstruc
tion complained of consisted of the erection of a ohabutm  w hich 
encroached upon a public thoroughfare, and the felief prayed for 
was the removal of a portion of the chabutra^ the plaintifFs alleging 
th a t the encroachment was such that carts and other trheeled con- 
veyances ivere unable to pass along the road.

Such being the state of the case-law, I  do not th ink the exigen* 
cies of this case either require me tc  enter into the juristic reasons-

(1) L. K., 14, Ind,, Ap. 96. (2) I. L . R., 2, Bom., 457.
(3) I . L. B., 1, All., 249.
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upon which this rule is supposed to proceed, or in the face of the 
authorities of Indian cases, to open up the question how far those 
reasons are adapted to the conditions of British India. I  accept 
the authority of the case4aw as it stands, and hold that no action 
of this kind ia maintainable upon the ground th a t the defendant 
has erected ohstruotiona in a public thoroughfare, thereby causing 
inconvenience to the plaintiff with the rest of the public, there 
being no allegation or proof of special or particular injury or 
damage having been sustained by the plaintiff in, consequenco of 
such obstructions.

As to the second aspect of the case, namely, so far as it can be 
regarded as action for trespass, the contention of the parlies 
raises two main questions:—

Fir&t  ̂ whether the plainiiff, as the lessee under the lease of the 
24th January, 1865, is entitled to maintain the action for removal 
of constructions made npon. the land antecedent to the lease and 
existing at the time when the plaintiff took the lease. Secondly^ 

whether under the terms of the lease itself the plaintiff is, entitled 
to maintain tliia action without joining his lessor, the Maharaja of 
Bumraon, and other co-sharers of the village as plaintiffs to the 
action.

Upon the first of these points, Mr. SpanJcie, in arguing the case 
on behalf of the plaintiff-respondent, has contended that the d r - ,  
cumstance that the erections now complained of were constructed 
antecedent to the plaintiff'’s lease does not deprive him of the remedy 
prayed for by him, because, as the learned counsel argues, the 
trespass complained of in this case is of a continuing nature, and 
as such the continuance of the buildings on the land subsequent 
to the lease W'ould amount to a sufBcient cause of action available 
to the plaintiff for thia siut. In  support of this contention the 
learned counsel relies upon Holmes v. Wilson (1) and B ow yer v. 
Cook  (2) the effect of which, as represented in Addison’s w^ork on 
Torts (5th ed., p. 50 and pp. 331-2), seems to be that in the ease 
of continuing trespasses, such as trespass by erecting buildings, 
as a continuing injury, fresh causes of action arise for recovery 
of damages, and the author exemplifies this by saying t h a t ‘‘ if  a 
man throws a heap of stones or builds a  wall, oi’ plants posts or 

(1) 10, Ad. & E,, 503. (2) 4, 0. E., 236,
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rails on tia  neighbour’s land and there leaves them, an action will 
lie a; uinst him for the trespass and the right to sue •will continue 
from lay  to day till the incumbrance is removed” (p. 331). This 
no d jubfc is a correct enunciation of the English law upon the 
Bub‘: c t ; thougli speaking for myself as an Indian Judge, I  can 
scarcely regard the rule either as reasonable in itself or fit to be 
applied to cases in India, because the rule renders m ultiplicity of 
actions unavoidable, as pointed out by Mr= Mayne in his work on 
Damages (3rd ed.,, p. 89), and I  agree with him in the view that 
“ the fair rule in such a case would be to give the plaintiff such 
damages as would compensate him for the loss sustained np to the 
time of verdict and would pay him for putting the land into its 
original state.”

I  need not^ however, consider this rule in this case, for here 
there is no claim for damages in consequence of the alleged con
tinuing trespass, The form of the action, so far as it can be 
gathered from the plaint, no doubt alleges a trespass, and the sub
stantial relief prayed for asks for an injunction to compel the plain
tiff to demolish the lerections which he has constructed, and to pro
hibit him from any future encroachment upon the land. The 
continuance of such erections may entitle the plaintiff to’ maintain 
a suit such as this for their removal, although such constructions 
were made antecedent to the lease. The righ t of the plaintiff, 
however, must be defined and circumscribed by the term s of the 
lease itself, which fail to show either that the land upon which the 
defendant has built is included in the lease, or that that document 
intended to confer upon the plaintiff any power to question the 
legality of erections which existed at the time of the lease, and for 
au-ght Miat appears to the contrary, the lease itself was given subject 
to the occupation of the land by existing baildings, Further, the 
case is bare of proof of the plaintiff’s lessor, the Mali&raja of Dum- 
raon, ever being in occupation of the land or any specific portion 
thereof on which the erections have been constructed, and it follows 

that the plaintiff himself, whose rights originated with 
th.e tliika lease of the 24=th January, 1885, could not have been in 
occupation of the land when the wrongful entry thereon, by the 
constructions of the 6th June, 1883, is alleged to have taken placer 
There is thus no proof of the plaintiff’s possession being dlstur;|^dr
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and so far as tlie nature of the actiou may be regarded as one of 
trespass quare clausum fre g it  as understood in the English law of 
torts, the suit cannot be sustained. Under the circumstances, the 
fact that the plaintiS’s lessor, the Mahdraja of Dumraon, and the 
other co-sharers of the zemindari rights of the village have no.fc 
joined the action, ceases to be a m atter of significance for the deci
sion of this case, especially as there is nothing in  the form of th« 
action or the allegations contained in the plaint to justify  the suit 
being regarded as one of ejectment.

For these reasons, I am of opinion that the suit even in its 
second aspect fails, and that it was rightly dismissed by the first 
Court, though some of the reasons given for such dismissal may 
be unsound.

I would decree this appeal, and setting aside the decree of the 
lower appellate Court, restore that of the Court of first instance 
with costs in all the Courts.

S t r a ig h t , J .— I  concur in the judgm ent and.conclnsiona of my 
brother Mahmood.

_____A ppea l decreed.

^Before M r. Justice JBrodhurst and M r. Justice M ahnood,

B .\TVT CHAND (Jud(Jment-debtou) v. PITAM MAL and a n o ih eh
(D eCBEB HOIBJJES),*

JLitaclmeni iefore Judgment— TermiiiaHon o f  aUaoTiment— JExecuUon o f  decree^—
sale in  execution— M a teria l irreg u la rity  in  ^niU sM ng o r  conducting sccle
w itlio iit\a ttaclm ent— C ivil FroceSwre Code, ss, 311,

The plaintiff iustituteci a suit against defendant for recovery o£ money, aiid 
previous to iudgmentj that isj on the 8th of Januai’y, ISSSj applied for, and on the 11th 
obtained, order fov attachment of several houses and premises ‘belonging to defendant 
and such attachment was made. The suit was dismissed, hut eventually on appeal it was 
decreed : hut the attachment was never withdrawn. Plaintiff then applied for esecutiou 
of his decree and his application was granted by an order directing that the property of 
the judgment-dehtor should he notified for sale on the 1st February, 1887, and accord
ingly on the 21st December, 1886, a sale notification was issued. Judgment-debtor 
twice applied for postponement of sale, but his applications Avere refused, and the sale 
took place on the date fixed. ■ Judgment-debtor then objected to the confirmation of the 
Bale urging that the property sold was never attached in execution of the dieeree and the 
attachment previous to judgment was infructuous because afterwards the claim waa 
dismissed by the Court of first instance j that there had been several other irregularities

^  First Appeal No. 131 of 1887, from an order of Maulvi :Saiyxd I'ari<I-ucl-»<Ma 
Ahmad, SubOTCliiMt-te J<udg« of Agra, dfttcd the 16th September, 18B7. ■


