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That being so, althongh Mr. Colvin has addressod us very ably
in regard to the findings of fach of the learned Judge, I am of
opinion that we caunnot go behind those findings, and thnt wpon
them ‘the learnol Julge las properly hell that the suit of the
plaintiffs uct having been brought within twelvo years from the
date when the defendant first obtained adverae possession, it must
be dismissed, Lachman Singh Laving acquired a good preseriptive
title thereby. 1 therefore dismiss the appeal with costs.

TyersLL, J.—1 coneuy.

Appeal dismissed,

Before Siy Johm Edge, Ki., Chicy Justice aud Rlv. Justiee Tyrrell.
RAM LAL AxD avoruER (DrrEypants) o. DEBI DAT AND ANOTHER (PLATNTITES),*
Jindu Law—Jvint IFindu fomily—Evidence of seperalion—Definement of
shares {n ancesival properiy.

A four anna aneestral shave in o zamindai village was ownoel by two brothers,
in which the share of I7, son of one of the hrothers, was one-half, the remaining lalf
heing the share of the pluintiffs the descendants of the other hrother.  Tu the villaga
records there has heen o definement of shares followed Ty entries of separate
interests in the revenue records, and sinee 1264 fasli the two plaintiffs have each’
been recorded as the owner of a one anna share and J7 of 2 two ammn share thereof,
The entire four anna share las heen in the possc

ionof mertgagees frem the year
1844, excepting the sir lands of which IL held sepavatcly his own share, véz., 10 bighaa,
On the 7th July, 1885, H exceuted a decdof gift of Lis two anna share in faver
of the defendants, and caused mutation of nomes to he made in their fayor surrendep.
ing to them ab the sawme timo possession of thesir lnd. 27 died on 21st Tannary,
1884, leaving ucither sou, widow, nor daughiter, and the plaintiffs were his heirs at
lawe. They brought this suit to sot nside the deed of gift and for possession of tle
sir land fromn the defendants.  TTe suit wos dismissed by the Cowt of fiest bustanco,
and in appeal the District Judge afiemed the deerce, holding that the four auna shave
was neb joint and nndivided property hetween the co-sharers, and that &7 was in sepn-
rate possession of the two anna share of which the defendants wero the doness.  On
second appeal it wag contended, that in as muel as stuce 1844 there could have been no
separate enjoyment of the four annas which was in the possession of the nmovtgagees,
the evidenee afforded by separate registration could not prove actual separation.
Ambike Dat v. Subkmani Kuar (1) was cited in support of the contention. )

Held, that from evidence of definement of shaves followed by entries of separate
interests in the revenue recovds, if there he nothing to expluin it, separation as fo estate

- may be inferred.  Joint family property in the hands of wmortgagees may be separnted

in estate, although there could be no sepusate enjoymont of the shares so separated. -

* Secand appeal No. 2310 of 1886, frou a decree of J. Thens, Hasq., Distriot Judge
of Janapur, dated the 2nd Angust, . 1886, confivining & decrco of Mualvi Nasar-ulla
Khan, Subordinete Judge of Jaunpur, dated the 11th Augnst, 1884, )

1) LI R L, AH. 437-
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Ambika Dat v. Sekhnani Kuar (1), diseussed.

Tue following genealogical table explains the relationship of
the plaintiffs in this cuse with Hazari Lal, deceased, whose estate
waus the subject-matber of dispate: — '

Kashi Wath

|- |
Sheo Dat Girdhart Lal
f i
[ | Hazari Lal
Hihari Lal  Kall Charan Lal

3am Lal R;’zmg\mllmn Lal
(plamdiff) (plutnti]) ,
Sheo Dat and Girdhari Lal owneda four anna share in a village
culled Tukba. Hazari Lul’s share in this four anna estate was onew
Lalf, the remainiog hulf being the share of the plaintiffs.

Ox the Tth July, 1883, Hazari Ll exccuted a doed of gift of
Lis share in favour of the defendants iu this case, At this time the
fuur anna share, but not the sir land belonging thereto, was in the
possession of mortgagees, aud had been so since 1844,  Hazari Lal
caused matation of names to be recorded in favour of the defend;
ants, surtendered possession of his sim-lund, and died on the %1s¢
January, 1884, leaving neither son, widow nor daughter. The
plaintiffs were therefore his heirs under Hindulaw. They brought
this suit to cancel the deed of gift mentioned above, and for posses-
sion of the str-laud, 9 bighas odd. They alleged, amongst other
things, that the four unua share was joint undivided property ; that

Huazari Lal lived in union with them ; and that therefore the aliena~

tion was void under Hindu law. The defendants traversed all these
allegations, ‘

The Court of first instance dismissed the suit. « The plaintiffs
appealed to the District Judge. The Distiict Judge diswmissed the
appeal. The first issue which he framed for determination was
“whether Hazari Lal, at the time of the esecution of the deed. of
gift, was in the separate possession of his share of the ancestral
property.” On this issue the Judge fuund as follows:—'In
Apporier v. Ramasubha Aiyan (2), their Lordships of the Privy
Council have ruled that when the members of an undivided family
agree among themselves with regard to particular property that it

(1) LL R, 1, AL, 487, (2) 11 Moo, L A, 75,
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shall thenceforth be the subject of ownership in cerfain defined
shares, then the character of undivided property and joint enjoyment
is taken away from the subject-matter so ngreed to be doalt with ;
and in the estate each member has thonceforth a certain and
definite share, which he may claim tho right to receive and to enjoy
in severalty, although the property itself has not been actually
severed and divided, ¢ division” baving a twofold meaning, divi-
sion of right and division of property. In Adi Deo Narain Singh
(1) it was held that the plain principle deducible from the above
ruling is, that in order to show separation 1t.is not necessary to
establish a partition of the joint estate into separate shares or hold-
ings ; it is enough that there has been ascertainment and de finition
of the extent of right and interest of the several co-shavers in the
whole, and of the proportion of pnrticipation.eﬂch of them is to bave
in the inceme derived from the property, to effect a severance and
destruction of the joint tenancy so to speak, and to convert it into
a tenancy in common. ’

¢ Tn this case it is clear from the ecopies of village-record filed

_that theye lias been a definement of shares followed by entries of

separate iutercsts in the revenne-records. Since 1264 fasli Kali
Charan has been recorded as the owner of a one anna share, Ram
Lal of o one anna share, and Hazarl Lial of a two aunas share, the
jamd payable by each being separately recorded, Kali Charan being
the lambardar of the four annas share,

« The fact that there was a definement of shares between Kali
Charan, Ram Lal, and Hazari Lal, followed by entries of separate
interests in the revenue-records of the village, goes far towards
proving separation of title and interests, but does not neces-
sarily amount go snch separation. It must be shown that there
was an unmistakable intention on the part of the share-holders to
separate their intevests, and that the intention was carried into
cffect. ‘ ‘

« The oral evidence is, as sual, conflicting; the statement of

the plaintiffs” witnesses that Hazarl Lal and hig eousin Kali Charan

and nephew Ram Lal lived in commensality, and wero joint owners
of the undivided four annas share, aud s{r-lands being contradicted

by the defendants’ witnesses. It appears to me, ‘however, to be
() L L. R, 5, ALL, 532,
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proved that Hazari Lal lived latterly in manza Takba; that he
died in the defendants’ house in that village ; that the funeral obge-
guies (kirya karam) were performed by the defendants; and that
the plaintiffs lived in mauza Bhadi,

“ Thie whole of the fouranna shave itseenis has been for very many
years in the possession of a mortgagee. The sir-lands, 20 bighas,
were however, not mortgaged.

¢ The witnesses for the plaintiffs say that the si~-lands were
jointly cnltivated, paitly home cultivation, and partly through
skikmis. On the other hand, the witnesses for the defendants say
that Hazari Lal held separately his own share of the str-lands, the
bighas 10 in smit. "The Judge then referred to the oral and docu-
mentary evidence, and continued us follows

“ 1t is urged on behalf of the plaintiffs that the four annas share
was jointly mortgaged to Bhagwan Das, and that therefors the
Joint undivided nature of the property is thereby proved. The
debt, however, which led to the mortgage wus an old ancestral one,
and as pointed out by the lower Court, the fact that the creditor

took a joint mortgage of their property from the representatives of

the original debtor or debtors does not per s¢ prove that the pros
perty mortgaged was a joint and undivided one.

“ Considering that the recorded definement of shares was accom-
panied by a separation and division of the si{r-lands, as is proved by

the revenue-records of 1264 and 1272 fasli; that Hazari Lal-

for some years before his death lived with the defendants in Takha;
and not with the plaintiffs in Bhadi; that as staled by ome of ths
plaintiffs’ own witnesses he had ceased commuuicating with the
plaintiffs two years prior to his death ; that he died in Takha apart
from the plaintiffs and that the ¢ kirya karam’ or funeral obsequies
were not performed by the plaintiffs, I must hold that the decision
‘of the lower Court is correct, that the four annas shale was not joint
and undivided property, and that Hazari Lal was Tn separate pos-
session of the two anvas share which was given by him to the defen<

* dants. The plaintiffs, his nephews, by Hinda liw cannot therefore
impeach the alienmation, the property alienated being held ix
severalty.’’

'.Ehe plmnuﬂ’s appealed to the High Courts
6'&
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Hon'ble 7. Conlan, Mr. G. Gordow, and Babu Bishnu Chandra
Moitro for the appellants.

Hon’ble Pandit 4judhia Nath and Munshi Kashi Prasad, for
the respondents,

Epee, C. J., and Tyererr, J.—This was an appeal from the
decree of the District Judge of Jaunpur, who held on appeal that
there had been separation in fact in this Hindu family. The
defendants wore grantees from one Hazari Lal. If there had nof
been a separation, the plaintiffs would be entitled to a decree. 1f
there had been separation the gift to the defendants was unim-
peachable, The Judge of Jaunpur appears to me to have correctly
apprehended the law as to separation and to the inferences which
may be drawnas to separation. The property in dispute was &
two annas share out of a four annas shure in the village. The four
annas share had been since 1844 in the hands of mortgagees, who
had held it under a 2arpeshyi lease, which had been renewed from
time to time. The last lease was granted on the 28rd July, 1871,
We are informed that in consideration of such renewals further
sums were borrowed. It has been contended before us that inas-
much as there could have been since 1844 no separate enjoyment
of the four annas share of the mortgaged property, the evidence
ufforded by the separate registration could not prove actual separa=
tion. 1 may mention that there was the evidence of Hazari Lal,

who said he had separated ; that evidence, if believed, would be
sufficient.

The point which has been pressed on us was baged on a judg
ment of this Court in the case of dmbike Dat v. Sukhmani Kuar
(1). M. Justice Tarner in delivering the judgment of the Court
said :— The fact that there was a definement of shares followed
by entries of separate interests in the revenue-records in some

‘estale only is an important piece of evidence towards proving

separation of title and interests, but it will not necessarily amount
to such separation ; it must be shown that there was an unmistake
able intention on the part, of the share-holders to separate their inter-
ests, and that the intention was carried into effect. The best
evidence is separate enjoyment of profits and deaﬂings with the

property.” - 1t has been assumed in the argument on behalf 05 the:
() 1 Io Ry 1, AlL, 437
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appellants that the meaning of that judgment is that in no case
can separation be found unless there is evidence of a separate
enjoyment of profits, We do not think that is the meaning of the
judgment, In fact, in the passage quoted, the learned Judges
say : ¢ a definement of the shares followed by entries of separate
inferests in the revenue-records in some estate only is an important
piece of evidence towards proving separation.”” From evidence of
that kind, in our judgment, if there is nothing to explain it, separa-
tion as to the estate in respact of which there has been a definement
of shares followed by entries of separate interests in the revenue-
records may be inferred. If the case now before us had been
before those learned Judges, they would probably have so worded
their judgment that no one might infer that in all cases proof of
separate enjoyment of profits was absolutely necessary. To hold
that there could be no separation proved in the case of property
in the hands of mortgagees unless proof could be given of separate
enjoyment, would be to hold that a joint family whose sole property
was in the haods of mortgagees could not, during the currency of
the mortgage, effect or prove separation. We think that the learned
Judges in the case to which we have referred were only dealing with
the case before them, and did not intend to lay down rules of
universal and exclusive application. This is a second appeal. The
Judge in our opinion has shown by his judgment that he perfectly
understood the law, There was documentary and oral evidence
kefore him to prove the separation, and we cannot in second appeal
question the findings of fact : we dismiss the appeal with costs.

- Appeal dismiseed,

Before Sir Jokn Edyge, K., Chigf Justice, and My, Justice Tyrrell.
KANHIA (Prarmxrirs) o. MAHIN LAL (DErExDANT).

Hindw widow—Gift of immoveable property by husband— Life-interest— Herst-
able interest—Alienable interest—Appeal—Practice—Clhange of pleading in appeal.
The plaintiff, alleging himself to bz joiut in ostate with 4, his grand-uncle, sued
ta . set aside an absolute gift of the house in suit made by 4 in favor of his wife, as
aleo the subsequent sale of the house by the wife fo the defendant. The- lower appel
late Court, finding that 4 was separaté in estate from plaintiff and the sole and exclus

. #* Second Appeal No. 42 of 1887 from a decreé of Babu Kashi Nath Biswas,
Subordinate Judge of Agra, dated the 25th November, 1886, reversing a decree qﬁ
Babu Baij Nath, Munsif of Agra, dated the Sth April, 1886,
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