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Balmakund, (1) and IiG lias also referred to a ruling in iLc? cass of ISS3 
St/fid Nadir Hosssiii v. Sissen. Chand B-'issarat (2). BoUs thoso cPi.?;a3 
fire very apposite to the matter before us. TIio ra li%  of the Privy 
Gouucil seems to me directly in poiot, and if I niidfrstand ifcari^jhts 
it  lays down tlie principle, whicli, if adopted, would Iiavti warraated 
tlie present respondent in attaching the alleged sum of money in 
the hands of the phiintiif as being due to the estate of the deceased 
Ajndhia Prasad in the ordinary manner provided by the law. That 
procedure might have resulted in object,ion being taken by the 
present plainlifF, and the ordinary machinery woiiid then have boen 
followed. Hut the respondents did not think proper to adopt that 
course. They sought through the macliinery of the execinion 
department, by a wholly erroneous proceeding, to enforce pavment 
by the appellant of a sum due to the judgment-debtor, and as tlieir 
proceeding was not only irregular but illegal, tho order of ths 
Subordinate Judge cannot possibly be Rustainedl Under these 
circumstances this appeal should bs decreed, and the plaintiff 
should obtain a decree declaring that the Subordinate Judge’s 
order of the 27tli March, 18SS, is of no effect so far as h  professps 
to give execution of the decree of the 23rd July, 1878, against the' 
plnintiff-appellant Aiigan Lai. The plaintiff will be entitled to his 
costs in all the Courts.

M ahmood, J . — I am o f the sam e cpiriion.
Appeal d(>Gfeeî >

Before M r. Jusiioe S traight and M r. Jusiics TyTrail, . 1888

OTIANDHAIIAP SIKGII and otiietis (PijAiotipfs) ». LACEMAN SINGH M ay 4^
A S D  O T H E B a  (D£?EKDA5Tti).* • ,

ILind'H 'Uiidoio—Adverse ^wssession against tindow—Reversioners— A ci JT?''
o/’lS7v {Liiniiation A ci), sok. ii. Nos. 141, 14L 

The plaintiffs Rued for possessiou of certain zammtlari propex’ty as TGvewIoiiers to 
tlie estate of one (7, their right to sue having aecnied as alleged on the deafli of the 
widow of C, which took placc on 14th October, 1884. Tlie defendant, alloging himself 
to be,the adopted son of C, and 'being in possession of tlic pvoperty in (iispute 4^ice the 
death of (7, which happened in 1809, conteiidad that tho claim was harred. Court 
of first in stance dismissed the daim as barred hy art. 118 of tho Limitation Ae ,̂ »ufl 
in appeal the District Judge lield the claim was harred by defendants’ advepse poteo.a-

« Second Appeal No. 2200 of 1880, from a decree of W. Blcnnerhafsett,''lsq..,
Biatrict Judge of Oawnpore, dated the 6th  ̂Septe,inher 1886, confirming a deerc^^of 
Miinshi Knlwant Prasad, Subordinate Judge of Cawnporo, dated the 26th Mar civ, 1|8C-

(1) L. R., 3,: I. A., 24  (2) 3., C. h .  E., 437.

66

\ '0 L . X.] ALtiAHABAT) SESIES. 485



1888

G h a x d h a i u p

S i n g h

V.

LAOHMJUSi
SuvGn.

m e t h e  INDIAN LAW IlE FO liT S. [VO L. %.

sioa over tlia property for more tliau twelve years. On second appeal it was eouteudoA 
tlint Lhe suit being by a Hiuclu entitled to poisessioii as a reveriiioner on tbe deatli of 
a female, was governed by art. 141 of the Act and therefore not barred, Meltl, that 
as on tlie facts found the adopted son held adversely to the widow, adverse possession 
■\vhich barred the widow barred also the reversioucrB and therefore tlie claim was 
barred. The 67dva Ganga Case (1) was referred to.

T h e  f u l lo iv in g  c a se s  -n'ei'G c i t e d  i n  t h e  c o u r s e  o f  t h e  a r g u m e n t ,  R a j  B a l i a d o o r  

S i i i i j h  V. A c h a m b i t L a l  ( 3 ) ,  J a g a d c m l a  C h o  w d h r a n i  v .  D a l c U n a  M o h u n { ^ 6 ) ,  H a je n tU  

vonatli Holder v. Jogondro Nath Banerjee (-i).

This was a suit for posse&sion of shares in certain zamindari pro­
perty. There were four brothers, Pertab Singh, Jowahir Singh, 
Adhar Bingh, and Bbup Siu»h. Fertab Singh adopted Manuu 
Sincrh. a son of Jowahir Singh, aud Bhup Singh adopted Ohiitar 
Singh a son of Adhar Singh. On the death of Bhup Singh, the 
niaiies of bis* -widow ru raa  Kuar and his adopted sou Ohittaa- 
Biugh, were reeorded, each iu respect of oue aiina share in the 
zaiiiind&ri property left by-him.

Chittar Singh died in 18G9, leaving- a widowy Duhiri Knar, and 
her name was entered in respect of the aforesaid one anna share of 
Chittar Singh and also of a two anna share in other zanundari pur­
chased by Chittar Singh. Dulari Kuar died on U th  October^ 
1884, and the plaititifFs iu the suit, who are some of the descendants 
of Maunu Singh nod sons and grandsons of Jawahir Singh, applied 
to the Revenue Court for entry of their names iu respect of the pro­
perty, that stood in her name ; 'but on the objection of one Luchniaii 
Singh, sou of JJokhi Singh and grandson of Adinir Singh, that 
he was the adopted sou of Chittar Singh, tliej' wi^re referred to the 
Civil Court to establish thoir right to inherit the-estate of Chittar 
Singh and henee the suit. Paran Kuar admitted that L.iehinaa 
Singh had been adopted by Chittar Singh.

Lachman Bingh contended that the claim fur deelaratioii thafc 
'his adoption never took place was barred by the six years’ rule of 
limitation ; that he had been in adverse possession for more than 
twelve years, aud that he was duly adopted by Chittar Singh as 
his son. . , . ,

The plaiutifFs had stated in tliejr plaint that the alleged adop­
tion of Lachman Singh had become known to them prior to th©

(1) IX, Moo. I. A., 5^13..
(2) L. E., 6, Ind., Ap. 110,

(S) L. E., 13, Ind., Ap. 8 4  
(4) 14; Moo., I. A:, 67.
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r.ne Court for partition and division of the famiiv zamindari vil- Ghasdhahap 
lages to which Lachrr.an Sinf^h a parfy, and which ended in the 
direction hy the Revenue Gonrt that, the pnrtif^s should first settle 
the qnesiion of tbeir respective rights by au adj.iidieation of the 
Civil Coort.

The SuBoi'dinats Juclwe being of opinion that tho snit wns 
praciically one for declaration that the adoption never toolc place, 
held that it was barred by six years’ rule of limitation. He also 
fomid that Lachraan Singh was tho legal heir of Chii.tar Singh, and 
h;ul been in adverse possession of the property in suit for more 
than twch’fl yenrs since the death of Ohiitar Singh. The suit was
accordinoly dismfFsed.

In appeal the District Judge held that the suit being for recov­
ery of possession of imraovoablo property, wa<? governed by ihe 
lon'jcr period of limitation, that of*twelvo years, and finding 
then, that Lachman Singh had been in adverse possession for niore 
than twelve years dismissed the appeah Da second appeal it wag 
contended that the suit being of the nature drescribed in art. 141 
of the Limitation Act, was instituted wnthin the titne allowed hy 
luw .

Mr. Cohbi, l io n .  T. Conlan, and M unshi Ka.^M Prasad, for tho 

ftppfcdlani3-

Mr. G. IS. Ross, Hon. Pandit A jadU a N ath, and Fandifc MoH 
L a i, for the respondents.

Steaigrt, J .—The suit to which this appeal rehites is one which 
on the foce of it professes to be brought by the rorersioners of the 
estate of one Chittar Bingli, their right to m dntaiii their presoiU 
claim having, it is allef>;6dj opened up to them upon the death of 
due Musammat Dulari, who departed this life upon the 14th 
October, 1884. The case for the defendants was that Ohittar Singh, 
prior to his death ill 18CJ0, had adopted the defendant I/aohraan 
Singh as his son, and that upon his death Lachrann Sinrjli 
entered into posses-ion and enjoyment of his properfcy-j to which 
the suit rehitodj to the exclusion of his. adoptive mother Diilari 
Kiiaiv who never held possession of iti f»s an pstato of the 
widow of a separated childless Hindu. In  othGiv w ords, w lnit th t
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defendants asserted was that from the data of the death of Chittar 
Singh, his adopted sou, the defendant Laehraaa Bingh took and 
held posse^bion of the property .lî ffc by him adversely to Dulari 
Kuar, Snpjjosiii^ that Maaammai; Dulari had taken the estate ol 
the widow of a deceased childless Hiiiduj and nothing had iuter- 
vtiied to distuib her possGSsiou of that esfcatd of the kind 1 shall 
presently refer to, the plaintifFs would, no doubt, have been eulitleJ 
to come into Court with their suit, and it would have been 
governed by art. 141 of the Limitation Law. Bat it has been 
(jonceded by Mr. Coloin, and 1 think rightly, that if the defendaut 
Lachinan Singh had obtained and held adverse posaes.sion as against 
the widow for more than 12 years prior to the date of the institu­
tion of tlie suit, that adverse possession as against her is good as 
iigainst the reversioners; and as authority for that position I 
liJLve only to refer to the well-knowji declaration of their Lordships 
of the Frivy Council in th^ Shiva Gunga Case, (I) Reference has 
btjon made in the course of the argument to three cases. One of 
those was the case of R aj Bahadoor Sitigh v. AGhurnhit L a i (2) 
another was the ease of Jayadam ba Chowdhrani v. Dakhina Mohmi 
(8), and the last is the case of liajeudro Math Holder v* Jogendro 
JSath Bauerjce (4).

Kovv as to the first of those cases, the remarks of their Lord­
ships in the second of them, namely, the case of Jagadamba 
Choiidhrciid V, D akhina Mvhiai (3) exphda what the nature of that 

, suit was, and they indicate in unniistakeable language w'hat nieau- 
iiig is to be atlaehed to a particular passage used in the judgment 
about wliich misconceptiou had arisen. In that case all that their 
Lordfehiijs did decide was that under the old Limitation Act, IX  of 
lb71, a)t. 129, upon a particuhir state of facts, that article appliedj,
i,nd they specifically say in the course of their judgment that they
do not profess to decide v\hether “ the articles of the new law, Act 
XV of IB'S 7j namely^ arts. 118 and llO, denote a change of policy 

,, or iiovv much change of law it af?ects  ̂ because those questions were- 
not before their Loidhips.” • ,

In  the third case relied upon by Mr. Colvin, their Lordships o f 
the Privy Council, upholding the decision of a lower appellate

(1) K ,  Moo. I. A. 5-13. (3) L. E„ 13/Ind., App. 8 4 /
(3J L. R,, Q, Ind.; Ap, 110. , ' (.t) 14; Moo., 1 A, 6?*.



Court upon a peculiar and special state of facts, in reference to tliafc 
case held that no limitation article applied to bar that suit.

I t is not necessary for me to decide hare whether even if there 
had not been such a findiuiy as has been recorded by the learned 
Jud'-re in this case, and there were uo materials to show that 
adverse possession of the e.state of Ghittar Singh hat] been ohiained 
by the defeudant, L ichinan Singh, but it appeared that an adoption 
had baea asserted at the death of Ghittar Singh, two remedies 
might not have been open to the plaintiffs, that is to say, one of tC 
purely declaratory kind, suoh as is covered by art. 118 of the 
Limitation Act, when such alleged adoption became known to the 
plaintiff-;, or a suit in the present form on the death of the widow.
I think there is much force in what was said by my brother 
Olddeld on this sul>ject in the case of Basdeo v. Gopal (1), but the 
state of the findings by the learned Judge in this case render it 
aauecessary to consider this question, and they are as follows : — 

Plaintiffs had full notice in 1869 A. D. that Dulari made no 
claim to the estate ; that she never asserted that the estate had a t 
any time vested in h e r ; on the contrary, she alleged that on the 
death of Ghittar Singh, the estate vested in a son adopted by him 
in his life-time, and that she was only managing daring the 'm inor­
ity of the adopted son and for his benefit, he being in full posses- 
biori by eight of inhericatice from his adoptive father,”

That is a most specific ani.1 clear finding to this effect, that upon 
the death of Ohiitar Siugh, Laehman Singh was by the direct act of 
the widow notified to every body, as a person who was the adopted 
so n  of her deceased husband, Ghittar Singh himself that he was 
in possession, not as the son adopted by her in pursuauco of any 
authority conferred on her by her husband, whom she had put into 
possession, but by direct inhericance from Ghittar Singh. I t  seems 
to me that the learned Judge having found those facts was dis­
tinctly right in saying that there was on the part of the minoc 
Laehman Singh, now major defendant, clear evidence of adverse 
possession to the widow and to any other person, who had any ■ 
claim or interest, under or through her, in the property, which has 
continued down to the present time, and which was obviously for . 
a much longer period than twelve years.

(1) L L. E., 8, All., 6‘M.
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1̂ 88 That being so, although Mr. Co/i’i?? liaa addi-essoJ ns re iy  ably
GHAifDnAKAi- in regard fo the findhigs of faefc of the loarned Judg(\ I am of 

giKaii opinion that we eamiot go behind those findings, and tlmb upon
iljem the learnotl Ju  i^a has prnperly hrl ] fc'iat tha suit of tho , 
phvintilis q< t havino; been bronght within twelve years from the 
,date wheti the defendant first obtained j^dverse possession^ it mi'.sfe 
be dismisssi], Lachman Singh having Acquired :i good i)r«sorip!iva 
title diereby. 1 therefore disuiis>5 the appeal with costs-

T y r r e l l ,  J . — I concur.
Appeal duty-ilsscd,

b e fo r e  S ir  John E d g e, JC(., C h ii'f JiisUce. an d  M r. .Jusiiee T y r r e l l .  '

EAM  LA L A5D AlfOTlIEIi (DuFEJfDANTS) V. D E B I  DA T AJTD AXOTHEE (PlAJKTII'Us).#

H in du  — J o in t Ilinchi f a m i ly — ’E vu ln ice  o f  sep a ra tio n — D efm nnanf o f
shares in  an cestra l ■propei'ly.

A loui' anna ancost.ral sliave in a zamimln'i vill îge was O'wncil l)y two lirotlicrs, 
in wliich tlie share of U , son of one of the bi'otliers, -iViis onc-balf, tho remaining lialf 
lietng tlie slm-o o£ tlie plaintiffs tlic dosooutlants oE tlio. otlicr In'otlior. Iti the villagi? 
records tliere iiaa been a dcfinement of fsliarcs followed by en.tr;cs of separi\to 
interests in tlie rerenno reconfe, and since 1264 fat̂ li tbe two plaintiffs have oaeh 
been recorded as the owner of a one anna share and of a two anna Kliare thereof, 
The entire four anm auai-e has been in the possession of mcrtgt^geeR from the year 
lvS44', excepting the sir lands of 'ivhieh H. held sepiiuatcly liis own share, V!~., 10 I)igha3. 
On the Ttli July, ISSS, JI esecntcd a deed of gift of his two anna shai’o in favor 
of the defendants, and caused rnutp.tion of nawea to be miido in tlunr favor snrr^iuler- 
ing to thera at the fsnrae time “\wssoasion of tlio sir land, J l  died on 2 !st Jannary, 
1881, leaving neither son, widow, nor dauglitcr, and the plaintiiTs wcro hj.s lidra. afe 
law. They brought this suit to set aside the deed of gift and for posa’saioji of t ie  
sir land from the defendants. The suit waa dismls:-ed by the Court of fiivt;-inatanco, 
and in appeal the District JiTdgeaninned the decree, holding’ that the four anna sliare 
was not joint and undivided property between the co-Bharers, and that JI wan in ae])a- 
rate possession of the two anna share of which the defendants wero the donees. Oa 
second appeal it was contended, that in as nincli as since lS 4 i there could have been no 
separate enjoyment of the, four annas Vt̂ liich was , in the posseasion of tlie nun-tgagees, 
the evidence afforded by separate registration oonld not prove actual separation. 
A m lil 'a  D a t w  S n h h n an i J lV /j', (1) was cited in support of the contention.

Se ld i that froni evidence of defmeraent of sharea followed l)y entries of sopiirate 
interests in the revenue records, if there be nothing to explain it, separation ars to esstate 

- may be inferred. , Joint family property in the hands of mortgagees raay be sjepara&d 
in estate, although there could be no separate enjfiymont of the Bhai'es so separated.

* Second appeal Jfo. 2310 oi' 1886, from a decree of J. Peas, Eisq., Dii^trict Judge / 
of Jaunpur, dated the 2nd Aui^ust, 1886, eonfivnnng a doereo of Msmlvi Nasar-tilla 
Khan, Subordinate Judge of Jaunpur, .dated the l l t h  August, 1881

■ 1) I. L. R;1, An. 437,


