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decree for pre-emption, and during the pendency of the appeal, in 1888

a totally separate litigation a decree had been passed which direct~ Saxrva Bres
ed that the pre-emptor was not entitled to the pre-emptive teme- .7 .
ment, namely, the tenement which gave him the right to sue,

therefore such adjudication deprived such pre-emptor of his pre-

emptive right and rendered the decree for pro-emption null and

void. The case is not on all fours with the present case. If the

case were applicable to this case I should have very great hesita-

tion in Lolding that it was correct law. The rule of lis pendens

is a broad doctrine, and the maxim pendente lite nihil innovetur is

sufficiently broad to invest this question with some difficulty.

This case has not been tried upon the merits, and there are
other questions in the case to which T have not veferred, because I
agree in the order of the learned Chief Justice that the case should
go back under s, 562, of the Civil Procedure Code and be tried
on the merits by the lower appellate Court, which Court should
frame a decree such as the findings may require,

Costs to abide the result. _
Cause remanded.

Before My. Justice Straight and Mr. Justice Makmood. 1888
ANGAN LAL (PrAIvmier) o. GUDAR MAL AND ANOTHER (DEFENDANTE) ¥ May 2.

ZTzecution of decree—Deceased Judgment-deblor—Execution against a person
not the legal representative.

The defendants, along with one Nand C, had brought = suit against one 4 in the
Civil Court ab Peshdwar in the Panjib and obtained a decree on the 23rd July, 1878,
for Rs. 30,545-12-0. In 1881 application for transfer of the decree to the Court at
Moradabad for execution was mude, and i was granted, bubt mno steps were taken
thereupon. On the 12th June, 1883, 4 died, On the 30th April, 1884, the defen~
dants again applied to the Coutt at Peshdwar treating their judgment-debtor as -
being then alive, for a fresh ‘certificate to execute their decreo in the Moradabad
district, and obtained ita On the 20th of August, 1885, they made an application to
the Distriet Judge of Moradabad for execution of their decree, and in if, it was
stated that the application was “for execution against Ajudhis Prasad and after his’
death against Angan Lal, the own brother, and Durga Kuar, widow, and Luchman Pra«
sad and others, sons of Ajudhya Prasad, residents of Kundarkhi and the said Angan
Ll at presenb residing at Umballa and employed in the Commissarint Transport
Deparbment, judgment-debtors” It was further stated that ¢ the judgment-debtor
was dead, and hisheirs are living and in possession of his estate, and Angan Lal

* Pirst Appeal No. 198 of 1886, from a decree of Maulvi Zain-ul-ahdin, Sub«
ordinate Judge of Moradabad, dated the 16th September, 1886.
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himseld has realised Rs. 9,687-4-9 due fo the deceased judgment-debtor from the
Commissariat Department of Calcutta and appropriated the same, therefore to that
extent the person of the said Angan Lal was liable.” Notification of this application
was issued to Angan Tal as also tothe other persons named therein. Angan Lal
objected to the application as against him, stating that, although he was thie brother
of A, deceased, yet he always lived separate and carried on business separately; that
here was no connection or partnership between bim and the decessed judgment-debtor,
and that he had no property of the decedsed in his possession. Further, that as 4 left
issue, it was wrong to call him as heir to 4, and take out execution proccss against
him, In reply to these objections the judgment-creditors (defendants) did not contend
that Angan Lal was the legal representative of the deceased judgment-debtor, but
trented him asa person in possession of a sum of money belonging to the deceased,
and therefore Lable to the extent of the sum so veceived by bim. The Subordinate
Judge, holding that Angan Tl was the brother of the deceased, and bad realised the
gmount from the Commissariat office, which he failed to prove that he paid to the
deceased, ordered execution to proceed against him. Angan Lal then instituted this
suit to set aside the order of the Subordinate Judge. It was contended first, that the
suit was in effect a suit under 5. 283 of the Code of Civil Procedure and therefore
parred as not having been brought within a year from the order of the Slll)OI_;din{Lte
J udgé, and secondly, thut the proceedings of the Subordinate Judge were held under
& 24 of the Code and therefore no separate suit would lie. o

Held, that the first contention must fail, inasmuch a3 an essential condition .
precedant to a suit wnder s. 288 of the Code, is the making of an attachment of some
property ; of objection being taken to such attachment; of investigation being made -
into suchobjection, and lastly, of its being allowed or disallowed, and these do ot
exist in this case. The second contention also must fail, as the Subordinate Judge never
treated the proceedings in cxccution against Angan Lal upon the footing that he wag
the legal representotive of the deceased judgment-debtor. o

Wirea Makomed dga Ali Klan Bahadur, v. Balmubund (1), Sayid Nadir
Hossain, v. Bipen Chund Bassarat (2) were referred to. i

The facts of this case are stated in the judgment.

 Hon. T\ Conlan and Hon. Pandit Ajudhia Nath for the appel-
lant. ' : _
Mr, G. E. Ross and Pandit Sundar ﬁal, for tha resiaondents._
" BrraieuT, J.~The suit to which this appeal relates is one of
a peculiar character, and it i3 necessary for the purpose of making
intelligible the view ut which I have arrived to state as sucei_nt]y-'

*and clearly as I can the circumstances under which the plaintiff
. comes into Court, 1t appears that the defendants in the 'p'resent'.

suit, along with one Narain Das and Chela Ram, brought a suit

' against one Ajudhia Prasad in the Civil Court in the Panjéb and

() LR, sTA, 241, - ~€2)-8 C L R, 487,
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obtained a decree against him on the 23rd Jaly, 1878, for a sum of
Rs. 30,545-12-0. That was a simple money-deeree. Iun the year
1881 an application was made to the Panjib Court for a certificate
to transfer the execution of that decree to Moradabad in these
Provinces, and the app}i@tion was granted, But nothing further
was done in the matter. Upon the 12th June, 1883, Ajudhia

Prasad, the judgwent-debtor, died. On the 80th Apri], 1884, -

very nearly six years after the decree had been originally passed,
the defendants, in the name of Damodar Das, who was the original
decree-holder and was then also dead, came into the Panjab Court
and applied for a fresh certificate for the transfer of the execution
of the case to Moradabad, and upon that date the certificate was
granted. It is to be noticed, atleast so 1 understand My, Conlan,
that in that application to the Panjib Court, Ajudhia Prasad was
treated as still being alive. However, whatever informality there
may have been in that application, on the 20th August, 1885, a
formal application was presented in the Court of the Judge at
Moradabad and it was for the execution of this deecree which had
been transferred. It said :—“ Application for execution against

Ajudhia Prasad, and after his death against Angan Lal, the own

brother, and Musammat Durga Kuvar the widow, Lachman Prasad
the major son, and Brijbasi Lal, Makut Behari Lal, and Kunj
Behari Lal, minors, under the guardiauship of Musammat Durga
Kuar, their own mother in their own capacity, as the legal repre-
sentatives of Ajudhia Prasad, the original judgment-debtor, deceased,
residents of Rundarkhi, pargana Bilari, in the distriet of Mora-

dabad, and the said Angan Lal at present residing at Umballa

and employed in the Commissariat Transport Department, judg-
ment-debtors.”’

In that petition the followmg statement was made :~— Although

in the decree the names of Narain Das and Chela Ram are inéluded,:

yot ‘a separation of the demand due to Narain Das has been
‘separately made, and we the decree-holders axe separate ; and this
certificate in respect of money due to us, as decree-holders, has
alone been given. Inasmuch as the judgment-debtor has died and
‘his heirs are living and in possession of his property, and Angin
Lal himself has realized Rs. 9,637-4-9 due to the deceused ‘]udg-v
‘ment-debto from the Commissariat Department of Caleutta and
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has appropriated the same, therefore to that extent the person of
the aforesaid Angan ILalis also responsible. The decree-holders
pray that, after issuing the usual orders, the decretal money may
be recovered by means of the attachment and sale, and that forr
the purpose of execution the case might be transferred to the
Subordinate Judge.” ’

That petition, as I have said, was'filed in the Court of the
Judge on the 20th August, 1885, and under his order was trans-
mitted to the Subordinate Judge for execution. Notifications of
the petition were conveyed to the present plaintiff Angal Lal, as
well as to the other persons mentioned therein, and upon the Tth
October, 1885, Angan Lal filed objections, which 1 need not travel
through at length, It is sufficient to call attention to the 3rd and
4th paragraphs, in which he says as follows :— Althongh the
objector is own brother of Ajudhia Prasad, deceased original
judgment-debtor, yet he always lived separate, even during the
life-time of his parents, from tihe said judgment-debtor, and he
followed his business separately. In the same way Ajudhia Prasad,
the deceased judgment-debtor, used to live and work separate from
the objector, who used to live upon what he earned from service,
and the judgment-debtor himself was without any property—a
thing which has been determjned by this Court on several previous

~occasions, That there was no connection or partnership of the

objector with Ajudhia Prasad' deceased, neither any property
belonging to Ajudhia Prasad is in possession of the objector. Inas-
much as Ajudhia Prasad has left issue, it is wrong on the part of
decree-holders to call objector as heir to Ajudhia Prasad and to
get execution process issued in his name in the presence of the
deceased’s male children,”

Such was the way in which the plaintiff met the application of
the decree-holders for execution against him, and it is qﬁite clear
vpon the terms of these two paragraphs, that I have read, that the
position taken up by bim was that he was not the heir or legal

- representative of his deceased brother, and that it was erroneous

on the part of the decree-holders-petitioners to ask the Subordinate
Judge to bring him into the execution proceedings as the legal
repregentative of the deceased. judgment-debtor as provided fox
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in 5. 234 of the Civi] Procedure Code. To these objections of the
plaintiff Apgan Lal, answers were filed by the decree-holders-
petitioners, and it is plain from the terms of their answer that they
practically threw overboard the notion that Angan Lal was in any
sense a person standing. in the position of the legal representive
of their deceased judgment-debtor, but they treated him upon the
footing of heing & person, who was in possession of a sum of
monsy belonging to the deceased judgment-debtor. Indeed, in
the 4th paragraph of their answer they say in terms: ¢ The plea of
the objector that he was separate from Ajudhia Prasad does not
strengthen his position. As the objector has realized and appro-
priated the money due to Ajudhia Prasad, he is certainly liable
- to the extent of the money realized by him.”

Such was the petition, such the objection of Angén' Lal, and
sich the reply to the objection of Angan Lal on the part of the
decree-holders, and upon those materials the Subordinate Judge
proceeded to pass an order dated the 27th March, 1886, Now it

is plain to my mind from the terms of that order, that the Subordi-

nate Judge dealt with the proceedings before him, not upon the
footing, of determining a question unders, 234 of the Civil Procedure
Code, as to the responsibility of a legal representative 'in respect
of a deceased judgment-debtor, but he disposed of it wpon the
_single and simple ground, that so far as the materials before him
enabled him to form an opinion, it was established that money had
been received by Angan Lal, which he bad not paid over to his

deceased brother and therefore he was responsible.  Thus the

‘Subordinate Judge was, by the summary method of an execution
proceeding, trying a question as to whether money was or was not
due to the estate of a deceased person by a third party, who was
outside the decree and who was not brought in, in the charaoter of
a legal representative. In dealing with the matter in that way
the Subordinate Judge acted without jurisdiction, and he had no
“right whatever to deeide‘anyt,hing as to a person, who stood in the

. position of a stranger, or to hold that such stranger was liable to

have the decree executed against him, as if he was the represent-»
ative of the deceased judgment-debtor.

That order of the Subordinate Judge is the foundation of the
. present  claim by the plaintiff, and as 1 understand tbe relief

483
1888

=

ANGAN LAL

.
GUDAR MAT.



484
1888

[ —
ANeAN LA

L.
GUDAR MATL,

THE INDIAN LAW REPORTS. {vol. %.

sought in his-plaint and the scope of his suit, the only object he
had in view was to get rid of that order. It is not denied by Mr.
Conlan, on the contrary it is conceded, that if the plainiiff Angan
Lal was soparated from his brother us there seems to be no doubt,
and if he had received a sum of money: for bis brother which he

- had not paid over, there was provision in the Civil Procedure Code

under which the judgment-debtor might have realized that money
from him. But he could not do g0 by a proceeding in which the
plaintiff could not be a partv, and the order made in ren"trd to him
was bad as being passed without jurisdiction.

The only way in which it is met by the respondent is, first,

.that this suit must be tried and disposed of on the ground that it

is in effect nothing more or less than a snit uander s. 283 of the
Civil Procedure Code, brought by the plaintiff to get rid of the
order of the 27th March, 1886, and as such, barred by one year’s
limitation. 1 disgent from that view. An essential condition
precedent to the institution of a suit under that section is the
making of an attachment of some immoveable property, of objection
being taken to such attachment, of investigation being made into

‘such objection in the manner provided in Chapter XIX of the

Civil Procedure Code, and lastly, of its being allowed ‘or dis-
allowed, with the consequential right of the party damnified to
bring a suit within a certain period of time. In the present case’
there has been no attachment, there has been no investigation’
of any objections in the sense of the chapter to which I have
referred, and there has been no disallowance of those objsctions.
This seems fo me to"answer the first objection of the defendants-
respondents. '

- The second obJectlon taken by the respondents is thig: :—These

proceedings of the Subordinate Judge must be regarded as held
under 8. 244 of the Civil Procedure Code, and so no separate suit:

 lies. Bat as I have already remarked, the Subordinate J udge

never tried the action upon the footing of the present plaintiff

‘being the legal representative of the deceased judgment-debtor

within the meaning of s. 244, " On the contrary, he dealt with him
throughout in a totally different character. Mr. Conlan has called
our attention to a ruling of their Lordships of the Prlvy Oouneil in.
the cage of sza Makomed dga Ali Khan Baitadoor . I’Iae widow of
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Balmakund, (1) and he has also referred us to a ruling in the case of
Lyed Nadir Hossein v. Bissen Chand Bassarat (2). Buth those cazes
are very apposite to the matter before us.  Tho rulidy of the Privy
Council seems to me directly in point, and if {understand it aright,
it lays down the principle, which, if adepted, wounld have warrauted
the present respondent in attaching the alleged sum of money in
the hauds of the plaintiff as being due to the estate of the decensed
Ajudbia Prasad in the ordinary mauner provided by thelaw. That
procedure might have resulted in objection being taken by the
present plaintiff, and the ordinary machinery would then have baen
followed. But the respondents did not think preper to adopt that
course. They sought through the machinery of the execuniion
department, by a wholly erroncous proceeding, to enforce payment
by the appellant of a sum due to the judgment-debtor, and as their
proceeding was not only irregular but illegal, tho order of the
Bnbordinate Judge cannot possibly bs sunstained. Under these
circumstances this appeal should he decreed, and the plaintiff
should obtain a decree declaring that the Subordinate Judge's
order of the 27th March, 1886, is of no effeet so far as it professes
to give exeention of the decree of the 23rd July, 1878, against the’
plaintifi-appellant Angan Lal. The plaintiff will be entitled to his
costs in all the Courts,

Mammoon, J.—1I am of the same epinion.
Appecl deoreed,

Before Mr. Justiee Straight and Ry, Juslice Tyrrell.
GIANDHARAP SINGIL AnD ornmns (PrarsTives) o. LACEMAN SIi\I GH
AXD oTRERS (DEFENDANTS)* .
Iindy widow—Adverse possession against widow—Reversioners—det XF
of 1877 (Limilation det), sch. 31, Nos. 131, 144,

The plaintiffs sued for possession of certain zaminddri property as revensioners ‘to
the estate of one ¢, their right to sue having acerued as alleged onthe deafh of the
widow of €, which teok pl:{eo. on 14th October, 1884, The defendant, alleging himself
to be the adlopted son of €, and heing in possession of the property in dispute ince the
death of €, which happened in 1839, contended that the claim was barred. T ijgl‘Ceurt
of first instance dismissed the claim as barred by art. 118 of the Limitution Aéb, and
in appeal the Distriet Judge held the claim was barred by defendants’ adverise poﬂsos-

* Second Appent No. 2200 of 1886, from a decree of W. Blem}crha%settf j?‘_ﬂp
District Judge of Cawnpore, dated the Gth: Sepiember 1886, confirming a decrce of
Munshi Kulwant Prasad, Subordinate Judge of Cawnpore, dated the 26th March, 1880,

() L.R,8, 1A, 24 (2 8,0 LR, 437.
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