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either party to the litigation the order which I  think is necessary 
to make in the case ia, to set aside the order of the learned Judge 
of the lower Court, to require him to deal with the question of 
pauperism with reference to the definition contained in the Explan^^ 
Qtion to s. 401 and, in deciding the question, to ascertain the exact 
property, its market value, and the title thereto, and then to deal 
^Tith the ease under s. 407, irrespective of any surmises as to the 
reason why the plaintiff has valued his claim at such a high figure. 
3u dealing with the case under that section the learned Subordinata 
Judge willj of course, be at liberty to decide whether, even if the 
petitioner’s pauperism is established, bis case falls under any of 
the other clauses of the enactment.

1 have considered it necessary to go into the m atter so fully 
because, whilst I  hold that pauper suits when frivolously brought, 
should not be encoiiraged, I also hold that enough has already been 
done by the Legislature in the Code of Civil Procedure,, not only 
in s. 407 but also in later sections, to provide checks upon suoli 
litigation. But it is equally clear that if these checks are too 
severely administered, in the sense of the various requirements of 
the law not being duly carried out before a pauper is kept out of 
Court, the effect will be far from what the Legislature aims at. 
Courts of Justice should be open alike to the rich and the poor. 
This is a revieion case, and all that I am required to do is to allow 
the petition, and setting aside the order of the learned Judge of 
the lower Court to require him to dispose of the case again with 
reference to the observations which I have made.

Costs 'will abide the result.
Cause remanded^

APPELLATE CIVIL.
Before S ir JoHn 'Edge, S t . ,  Chief Justice, and Mr. JusUce M ahnood.

SAKINA BIBI ( P iA iN T ip p )  's, AMIEAN A n d  o t h e e s  ( D e p e n d a n t s ) . *

J>re-emfUon-^WajiI>-ul-a}'z—Pre-empior out o f possession o f  Ms own share— K is  
own share lost Itf him pending appeal— Muhhanimadan Law>

Tlie plaintiff instituted tliis snit to enforce her right of pre-emption in respect of 
a share in a village of which she alleged to be a co-sharer with the vendors. The

r * SecoiiA appeal No. 61 of 188V from a, decree o£ J. M. C. Steiubelt, Egq,,.District 
Judge of Azamgarh, dated the 22nd Decetaher, 1886, modifying a decree of Lala 
llanmolian Lai, Suborclnate Judge of Azamgarh, dated the 12th Jtine, 1886.



defeudants to tlie suit were the vendors, tlie vendees, and otliers 'wlio were rival claunants 18SS 
for pre-emption in tlie sliare sold. The rival pre-emptors alone defended tlie action 
on the ground, among others, that plaintifl was not in possession of her own share ia  
the village out of which she alleged that her right to claim pre-emption arose. The AmieAJT,
Court of first instance dismissed her suit. In appeal the District Judge in effect dis­
missed her claim as against the defendants who were the rival pre-emptorsj hut gave 
the plaintiff a right to obtain the share if  the other pre-emptors did not avail them­
selves of the decrce wliich they had ohtained in their action. On the 3.2th of January,
1887, plaintiffi’s second appeal was admitted, and on the 20th January plaintii¥’s share iu 
the village out of which her claim to pre-emption in rcspect of the share sold arose, -was 
sold hi execution of a decree in another suit. Bespondent contended that, as since 
the ajjpeal the share out of which plaintiff alleged that her right arose was sold, she 
could not get any decree now’ in her favor.

Meld, that this Court as a Court of Appeal have only got to see what was the 
decree which the Court of first instance should have passed, and if the Court of first 
instance had w ongly dismissed the claim, the plaintiiS cannot he prejudiced hy her 
share having heen subsequently sold in execution in another su it; such a sale could not 
have affected her right to maintain the decrec, if  she had ohtained a decree in her 
favor in the Court of first instance, either on. review or on appeal, nor could it 
liave heen made the ground of appeal. I'urther, plaintiff being out of possession of hei' 
share at the time she instituted the suit for pre-emption was iramatciial, the Couii; 
shoiild have ascertained whether the plaintiff was at the date of suit entitled in law 
to the share out of which her right of pre-emption was alleged to have arisen.

JleM, hy Mahmood, J., that the passage from Hamilton’s Hcydaja by Grady  ̂
p. 563, means that in, the pre-emptive tenement the pre-emptor should have a vested 
ownership and not a mere expectancy of inheritance or a reversionary or any kind of 
contingent right, or any interest falling short of full ownership.

Azima Bibi, Wasiha Bibij and Yusaf Alij three Muhammadan, 
co-sbarei’s, sold iheir three~pie. share in, village Kbataula Khnrd to*
Eahim AH and Assid Ali fô ’ the smn of Rnppes three hnnclred..
As regards Mab.ammadan co-sharerg, the Waji'b-ul-arz. of the 
village provided that sales of shares of co-sharers should be 
governed by the Muhammadan law of pre-emption. On the sale 
taking place, Amiran and Karim Bakhsh iostitufced a suit for pre­
emption in respect of the share, and obtained a decree. Plaintiff 
(iSakina Bibi) instituted this suit on 1 st/April^ 1885, ngainst the 
above-named vendors, vendees and the pre-emptors to enforce her* 
right of pre-eimptiorij on the gronnd that she and the rendora are 
co-sharers and partners in the property sold which was their paternal 
estate, while the vendees were stangers, and the pre-emptors were 
ftharers in a thoke of tlje village other than that in which the 
property sold was situated, Qn the same day that she filed this siaifc
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glie also itisfifutecl a suit for possession of her share in the estate 
Baxtsa Bi3i left by her father,

V. ' _ .
Akibak, The vendors-clefendanfcs did not defend the action ; the vendees

contended that the sale to them was made with the knowledge of 
the plaintiff, who did not offer tohny ; and the pre->emptors (defen­
dants) urged tliatj inasmuch as plaintiff w'as not in possession of 
her share in the paternal estate iii respect of which she claimed the 
right of pre-emption, sho could not maintain the suit.

The Subordinate Judge finding that the plaintiff was not in pos­
session of her share in the estate left by her father dismissed the 
suit. On the {)th July, 1886, plaintiff appealed to the District 
Judge, and that officer, agreeing with the Subordinate Judge, 
dismissed the appeal as against the rival pre-emptors, but directed 
that if they did not avail themselves of the decree they had 
obtained, then plaintiff should obtain the property on payment 
of the purchase-money.

On the I2th -January, 1887, plaintiff preferred this second 
appeal; contending that whether she was or was not in possession 
of her share in the paternal estate, she was still a co-sharer in the 
Tillaofe and entitled to maintain the suit.

On the 20th of January, 1887, the plaintiff’s share in the village 
out of which she alleged that her right arose was sold in execution  
of a decree against her in some other case.

The appeal came on to be heard before Mahmood, J ., who referred 
it to a Bench of two Judges w'ith reference to the contention on 
behalf of the respondents that the plaintiff’s own share in the 
village and out of which alone her claim to pre-emption in res­
pect of the share sold had arisen, having been sold by auction and 
so lost to her, she was no more entitled to a decree in the suit. In  
support of their contention the respondents cited the case of Khucla 
BakksIiY. Ramlantan L a i {!).

The appeal was then heard before Edge, 0. J .,  and Mab- 
MOOD, J .

JSlr. G. T. SpanMe, for the appellant.

Mr. Abdul M ajid, for the respondents^
(1) Weekly Notes, 1884, p. 16S*.
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E d g e , C. J .—This was an action  for'pre-emption. The defen- '
dants Amiran and Karim Bakhsh were also clairaanfs for pre-emp- Saeina Bibi 
tion in the share sold. The Subordinate Judge dismissed the claim, abbas'
The District Judge in effect dismissed the-action as against Amiran 
and Karim  Bakhshj bat gave the plaintiff a right to obtain the 
share if Amiran and Karim  Bakhsli did not avail themselves of 
the decree which they had obtained in the action. From  that 
decree this appeal has been brought.

l&x. Abdul Ma^id?ov respondents has raised a preliminary 
objection. The objection is this ;—He says, and it is not denied on 
behalf of the appellant, that pending the appeal to this Oourt^ that 
is to say, since tha appeal to this Court was filed, the share out of 
which the plaintiff alleged that her right arose was sold in the exe­
cution of a decree in some other case. Ha contends that under 
these circumstances we cannot pass a decree in her favour. He 
bases his contention on a passage cited to us from Shama Churun 
Sircar’s Muhammadan Law (1) in which it is stated that “  if the 
sliuffi, previous to the decree of the kazi sell the house from which 
he derives his right of sh u fa , the reasons or grounds of his right 
being thereby extinguished, the right itself is invalidated, notwith­
standing he be ignorant of the sale of the house to which it 
related.”

I  do not accede to Mr. M d u l M ajid 's contention. I t  appears 
to mo that sitting here as a Court of Appeal, we have got to se6 
what was the decree which the Court of first instance should have 
passed, and if the Court of first instance wrongly dismissed the 
claim, the plaintiff cannot be prejudiced by her share having been 
subsequently sold, in execution of a decree in another suit. I t  could 
not be contended, I  think, if the plaintiff had obtained a decree id 
the Court of first instance, that her right to maintain the decree 
either on review or appeal could possibly be affected by a subse­
quent sale of the share out of which her right of pre-emption arose.
The subsequent sale could not have been alleged as a gcound of 
appeal for instance. I t  was not a matter which could have made 
the decree of the Court; of first instance, in such a case, wrong in law 
or in fa c t; and I  can see no distinction between the ease in which 
the plaintiff obtains a decree for pre-emption in the Court of first 

(1) Tegore L w  Ii8cture8/1873, p. 535,
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instancBj and a case in which she proves to a Court of appeal that 
Si.KiNABiBi she was entitled to a decree ia the Court of-first instance which 

Amieam. obtain. In consequence of this view the preliminary
objection fails.

KoWj as to the aotnal appeal before to, it appears that the 
plaintiff, at the date of the institution of the suit, was not in physi­
cal possession of the share out of which the right of pre-emption 
arose, and that she continued dispossessed up to the time of the 
judgment in the lower appellate Court. The lower appellate Court 
.appears to have considered her case as one in which she had not 
proved her riolit against the other pre-emptive claimants on the 
ground that she was not in possession of the share out of which her 
ricrht was alleged to have arisen. , Now as to these circumstances,
I  think it was the duty of the lower appellate Court to ascertain 
whether the plaintiff was, at the date of the suit, entitled in law to 
the share out of which her right of pre-emption was alleged to 
have arisen. The mere fact of her not being in possession of it 
was immaterial except in so far as that fact might be urged as 
showing that she was not entitled to it. I l̂ow this is the question 
which the lower appellate Court has not tried. There is another 
material question in the case which has not been tried, and it is 
as to whether, assuming that the plaintiff is entitled to the share 
out of which the right is alleged to have arisen, she has only an 
equal right of pre-emption with Amiran and Karim Bakhsh or 
whether she has an inferior or superior right. The nature of the 
decree, if the plaintiff is entitled to one, will depend upon the 
findings on those points. I  merely refer to these issues not as 
expressing exhaustively the issues that have not been tried, be­
cause the lower appellate Court has not tried any issues at all.

The decree of the lower appellate Court is set aside, the appeal 
decreed^ and the case remanded under s. 562 of the Civil Proced,ure 
Code.

Coats to abide the event.

M ahmood, J .— I  am of the same opinion, but as the Judge 
who referred the case to a Bench, I  wish to say that the reasons 
and the facts which rendered it necessary for me to refer the case 
k e  stated ia my order of the 1st February, 1888. The oenfcral
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reason of the refereaoe'was,’̂’vlietlier the sale of the pre-emptive isss
share, that is to say, of the rights and interests of Miisammat Sakhta Bibi 
Sakina Bibi during the pendency of the appeal would render the amieast.
dismissal of the appeal a necessary result. The appeal was admit­
ted on the 12th January, 1887, and its aim and object of course 
was to have it decreed by this Gorirt that, in respect of the sale of 
the 25th July, 1885, the plaintiff should have, on the 12th June,
1886, when the first Court dis.missed her suit, had her suit decreed 
instead.

Mr. Abdul M ajid  argued that the sale of Musammat Salvina’a 
rights and interests, which sale took place exactly eight days after 
the admission of this second appeal, namely, on the 20th January,
18S7, was sufficient' to deprive her of her pre-emptive right, and 
for this contention he relied upon the passage to which the learned 
Chief Justice has referred, namely, the passage at page 535  of the 
Tagore Law Lectures for 1873, and the passage from the Hedaya 
to be found at page 562 of Grady’s edition of Hamilton’s Hedaya, 
which runs as follows

“ Besides, it is an express condition of slm ^a, thB.i a man be 
firmly possessed of the property from which he derives his right of 
8 huff a at the time when the' subject of it is sold—a condition which 
does not hold on the part of the heirs. I t  is, moreover, a condi­
tion that the property of th e sh vfi remain firm until the decree of 
the Icazi be passed, and as this does not hold on the part of the 
deceased the shuj-a is therefore not established with respect 
to any one of his descendants, because of the failure of its condi ­
tions.”

The learned, counsel argued that the passage in the Hedaya 
meant that actual physical possession of a share, that is to say, of 
the pre-emptive share, was a condition precedent to the ejjercise 
of the right of pre-emption. The translation as made by Mr.
Hamilton is somewhat loose, but it is clear that what is intended 
to be conveyed by the author of the Hedaya was, that, in what I  
may call the pre-emptive tenement, the pre-emptor should have 
vesl^ed ownership and not a mere expectancy of inheritance or a 
reversionary right, or any other kind of contingent right, or any 
interest which falls short of ft^ll ownership. For instance, in the 

' ■ 65'
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1888 case of a usufructuary mortgagee -who is in possession, the applica- 
'sAKiNiL Bibi" tion of tlie passage would require holding that no right 18 possesseti 

by sueh a mortgagee. I  do not think that any other interpreta- 
tion can be placed upon the passage, and I hold also that such is 
Ihe case-law as shown by some of the reported cases.

Then as to the questiotiy whether a sale such as the sale of th© 
20th January, 1887, falls within the rule contended for bj' Mr. 
AM^il M ajid, I agree with the learned Chief Justice in holding 
that we, as a Court of Appeal, are concerned with the question 
what the decree of the first Court should hare been, and not with 
the matters which have happened since the decree was passed, 
other than those relating to the array of parties which occurred 
subsequent to the decree of the Court of first instance, I  niay say, 
as I  understand the test of the Hedaya, namely, the text at pages 
601 and 602, that I  have no doubt that although the Muhammadan 
Law requires that, if by reason of a voluntary sale or other cir­
cumstance the pre-emptor before the passing of the decree of the 
first Court ceases to be the owner of the pre-emptive tenement^ 
then the decree cannot be given in his favour .; yet the rule cannot 
be carried to Courts of Appeal, or Courts of Error, as the Courts 
concerned with rectification of the decrees of the Courts below. 
There is also some doubt in my mind whether the passage so far 
as it relates to sale by a pre-emptor of his pre-emptive tenement 
before the decree of the kasi, is applicable to compulsory sales such 
as the sale of the 20th January, 1887. The sale may or may not 
have been validly made. I t  may possibly be the subject of a 
separate litigation in the execution department to which execution 
proceedings the present defendants, Mr. Jb d til M ajid ’s c l i e n t S j  

would possibly be no parties, and the fate of the litigation may be 
in favour of Musammat Sakina Bibi or against her. Such facta 
cannot bfe taken notice of at this stage in a litigation, which, if the 
pre-emptor’s case is established, was rightly commenced and should 
have ended in the decretal of her claim.

In  connection with the latter point I think it my duty to refet* 
to the case of Khuda Bakhsk v. Ramlautan Lai (1) in which a 
Division Bench of this Court held that, because subsequent to  a 

(1) WeeM^ M s ,  1884 p. 169
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decree for pre-emption, and during the pendency of the appeal, la  
a totally separate litigation a decree had been passed which direct­
ed that the pre-emptor was not entitled to tlie pre-emptive tene­
ment, namely, the tenement which gave him the right to sne, 
therefore such adjudication deprived such pre-emptor of liis pre­
emptive right and rendered the decree for pre-emption null and 
%'oid. The case is not on all fours with the present case. I f  the 
case were applicable to this case I  should have very great hesiia- 
iion in bolding that it was correct law. The rule of lis pendetis 
is a broad doctrine, and the maxim pendente lite nihil innoveiur h  
sufficiently broad to invest this question with some difSculty.

This case has not been tried upon the merits, and there ars 
other .questions in ihe case to which I  have not referred, because I  
agree in the order of the learned Chief Justice that the case should 
go  back under s. 562, of the Civil Procedure Code and be tried 
on the merits by the lower appellate Court, which Court should 
frame a decree such as the findings may require.

Costs to  abide the result.
Cam e remanded.
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Before Mr. Justice StraigM m 3 Mr. Justice Mahmood,

AJSfG-AN LAL (PiAiNTiFP) v. OUDAE MAL ahd ArrotHER (Djebencakts).* 

Execution of decree—Deceased J’lidgoneHt-debtor—Tlxecuiion against a person 
not the legal rejpresentatiw.

The defeu,dants, along wifcli one N  and 0, had 'bronglit a suit against one A  in tlie 
Civil Court at Pesliawar in the Panj& and obtained a decree on the 23rd July, 1878, 
for Es. 30,545-12*0. In 1881 application for transfer of the decree to the Court at 
Moradabad for execution was made, and it to s  granted, but no steps were taiea  
thereupon. On the 12th June, 1883, A  died. On the 30th April, 1884, the defen­
dants again applied to the Court at Peshawar treating their judgment-dehtor as 
being then alive, for a freeh certificate to execute their decree in the MoratlahaS 
district, and obtained it. On, the 20th of August, 1885, they inade an applicatxoji to 
the District Judge of Moradahad for execution of their decree, and in. it, it  was 
«tated that the application "was ‘̂ for execution against Ajudhia Prasad and after his 
death against Angan Lai, the own brother, and Durga Kuar, widow, and Luchinan Pra­
sad and others, sons of Ajudhya Prasad, residents of Kun&arkhi and the said Angati 
Lai at present residing at tTmballa and employed in the Commissariat Transport 
Department, judgment'dehtors.” It was further stated that *' the judgment-dehtor 
m s  dead, and his heirs are Hying and in possession of his estate, and Angan Lai

*  First Appeal No. 198 'of 1886, from a decree of Maulfi Zain-ul-a,hdin, Suh  ̂
©rdiuate Judge of MoradUihad, dated the 16th. September, 1886.

1888 
M ay  3.


