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REVISIONAL CIVIL. 1888

Aprit 6.

Before Mr. Justice Makuiood.
MUHAMMAD HUSAIN (PemiTIONER) ». AJUDIIIA PRASAD AND OTHERS
(OPPOSITE-PARTY ),

Civil Procedure Code (Aot XIV of 1882) s. 401, Explanation,—s. 622— High
Court’s powers of vevisiow— Practice—Suil in formd pauperis—“Pouper’—
Inquivy into pauperism.

On an application to sue @i formnd pavyperis the Court is required to deal with
the question of the applicant’s pauperism with rveference to the definition of that word
as given in the Fxplanation to s. 401 of the Code of Civil Procedure, and in deciding
it to ascertain the exact property, its market value and the title thereto and then
to deal with the case under s. 407 of the Code, irrespective of any surmises as to the
reason why the applicant has valued his claim at a high fgure.

All orders passed under s. 407 of the Code of Civil Procedure are not exeluded
from the exercise of revisional powers of the High Court under s. 622 of the Code,
Chatterpal Singh v. Reja Rem (1) notwithstanding.

In the exercise of revisional powers it is not the duty of the Hizh Court to
enter into the merits of the evidence; it bas only to see whether the requirements of
the law have been duly and properly obeyed by the Court whose order is the subject of
revision, and whether the irregularity as to failure or exercise of jurisdiction is such ag
to justify interference with the order.

The facts of this case are stated in the judgment of the Oouré.
The applicant appeared in person.
Pandit Bishambar Nath for the opposite party.

Mammocr, J.—~This is an application made under 5. 622 of the
Civil Procedure Code, invoking the revisional powers of this Court
in the interests of justice within the meaning of that section.

The application relates to an order passed by the lower Court
under 5. 407 of the Civil Procedure Code disallowing the petitioner’s
prayer to be allowed to sue in formd pauperis under the specml
provisions of Chapter XXVT of the Code.

The facts out of which the application has arisen may be briefly
stated to be the following :—

The petitioner, Muhammad Husain, by a deed executed by him
on the 6th August, 1881, usufructuarily mortgaged certain villages
belonging to him to Shah Kirpa Dayal and others who are the

# Miscellaneous Application No. 235 of 1887,
(1) E L. R., 7 AL, 661,
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opposite party to the application. Under the terms of the mortgage
a certain date, that is three years, was mentioned to be the period
when the mortgage was either to be extinguished or to be liguidated.
Similarly, on the 23rd December, 1881, the aforesaid Muhammad
Husain executed another usufructuary morfgage-deed in respect of
certain other property under terms and conditions similar to those
of the previous mortgage, the rate of interest again being 12 per
cent, per annun. ‘

It 1s admitted before ms by the petitioner Muhammad Husain
in person and by Pandit Bishambar Nath on behalf of the opposite
party that, whilst under the terms of the two mortgages themselves
the opposite party would be entitled to obtain possession as usufruc-
tuary mortgagees of the property, by certain transactions subse-
quent to the mortgages, namely, on the 23rd September, 1381, and
on the 6th Juue, 1882, the mortgagees accepted from the present
petitioner Muhammad Husain kabuliats eilber leaving him in
possession or replacing him in possession in lieu of payments of
cerfain sums of money which were to be paid by the mortgagor to
the mortgagees as money due under the fabuliats, the money being
probably equivalent to sauch usufruct as the mortgagees would be
entitled to take from the property in lieu of interest at 12 per cent,
per annum, '

Upon the statement of the main allegations between the parties,
into the merits of which allegations 1 am not required to enter,
the present petitioner came into Court alleging (to put the matter

“in the broadest terms) that the defendants, as mortgagees and also

as the executants of the kabuliats abovementioned, bhad infringed
the terms of those contracts; that they had wrongfally ousted the
plaintiff from the possession of the mortgaged property and had
committed acts of waste ; and upon these allegations the petitioner
alleged that he was entitled not only to possession of the mortgaged
property, but also to a considerable sum of monoy which he claimed
a3 compensation or damages which had accrued to him by the
wrongfal acts of the defendants.

Thé suit began, as it should have done, under s. 401 of the
Civil Procedure Code, that is, by an application such as s. 403 of *
the Uode requires. The application appears to have been rogistered,
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not as a suit, but, as an application to be allowed to sue in formd
pavperts. '

The application was resisted by the defendants mainly upon
the grounds that the petitioner’s allegation as to paunperism was
not true, and that he could sue ia the proper form.

The issue having been so raised the learned Judge of the lower

Court appears to have allowed the partiss to produce evidence of
witnesses upon the issue. Having examined the witnesses he has
recorded & judgment, the main portion of which may be quoted to
be in the following terms :— -

“ On a consideration of the statements of the witnesses for ths
parties, this Court is of opinion that the applicant is not a pauper,
inasmuch as it appears from the mode in which the claim has been
made and the objections taken thereto by the opposite party, the
allegation with which the claim has been made, and the form in
which it has been brought, are not such as to render the suit fit
for being heard or decided in formd pauperis.”

The learned Judge, after making these observations, goes on
to surmise that the claim of the plaintiff may be taken to be extra-
vagant and, a8 such, anfit for being dealt with in formad pauperis,

The first question which I have to deal with here has arisen

out of the preliminary objection taken by Pandit Bishambar Nath

on behalf of the opposite party, namely, that upon the findings
of the lower Court, it is not open to this Court, as a Court of
revision, to iaterfere under s. 622 of the Code, and in support of
this contention the learned pleader has relied upon the Full Bench
ruling of this Court in Chatterpal Singh v. Raja Ram (1), and also
upon various other rulings of this Court which, according to
the learned pleader’s eontention, restrict and limit the revisional
powers of this Court. So far as the ruling in the Fnll Bench
case is concerned, all I need say is, that the facts of the case were
vastly different from those to which this application relates; that
the learned judges who signed the judgment of the majority of
this Court, did not lay down any general principle of law appli-
‘cable to the matter; and that, so far as I am cdncerned, I, in
delivering my judgment, guarded myself against being understood
() L L. B, 7 AlL, 661, '
64
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to exclude all orders under s, 407 from the exercise of the revisional
powers of this Court. A similar question has been quite recently
considered by me in the case of Ali Hamza v, Ahsan Ali (1)
Pandit Bishambar Nath further relies upon the other rulings of
this Comt under s. 622, T think nearly all these rulings wero
considered and cited by me in the case of Dhum Singh v. Basant
Singh (2), where I gave espression fully to my views as to what I
understood to be the effect of the Privy Council ruling in Amir
Hassan Khan v. Sheo Baksh Singh (8) and tho Full Bench ruling
in Badami Kuar v. Dina Rui (4) and the other cascs. Adbering
as I doto the views I then expressed, I cannot but hold, consistently
with those views, that in this case there bas been a wroug exercise
of jurisdiction by the lower Court, and that the application can

be entertainied in revision,

Now, in the present case, I am far frem being satisfied that the
learned Judge of the lower Court had consulted the exact definition
of the word pauper as contained in the Hazplanation to s. 401 of
the Civil Procedure Code, nor am I satisfied that, in dealing with
the weight of evidence in the case, he was clear as to the exact
person upon whom the onus probands as to pauperism lay in a case
such as this, or as to the requisites of legal proof before an alleged
pauperism, supported as it must necessarily be by a duly verified
statement, can be held not to have been made out. Further, I am
not satisfied that the learned Judge did pot mix up considerations
as to the likelihood or the chance of the plaintiff’s success in the
suit as an element in guiding his decision as to whether or not the
petitioner was a pauper, -

The plaintif’s statement that he had no property other than
that which he had mentioned in the application could, no doubt, be
contradicted by other evidence ; but before that evidence could be
trusted as sufficient to disallow the petitioner the privilege of suing’
in formd pauperis it was necessary to find clearly whether such
additional property as might be proved to belong. to the plaintiff
was sufficient to pay the fee prescribed by law within the meaning
of the Eaplanation to s. 401. The manner in which the learned

(1) Weekly Notos for 1888, p. 150,  (3) T L. B, 11, Cales, 6.
(2) T, Ly R, 8, AlL, 519, @) L LR, 8 AL, 111,
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Bubordinate Judge has dealt with the case shows that he did ot
consider it necessary to ascertain either the exact amount of court~
fees which would be due upon plaintifi’s plaint or the exaet nature
or value of the property which was alleged to belong to the peti-
tioner over and above the subject-matter of the suit. Indeed no
attempt in that direction appears to have been made, because the
judgment of the learned Sobordinate Judge does not even specify
the property which he held the petitioner to be possessed of, much
Tess is there the smallest trace of any issue as to the value of the
property. General and vague statements as to the petitioner who
comes into Court to sue in formd pauperis cannot be regarded by
me as adequate to divest him of a remedy which on proof of pau-
porism the law would award him, and T cannot hold that there is
any finding in the judgment to show that the plaintiff is possessed
of means which would enable him to maintain the action in the

usual form,

The learned Pandit, whilst conceding that there is no docu=
mentary evidence to prove the title of the petitioner as to the pro-
perty alleged to belong to him, has asked me t0 go into the merits
mysolf and to adjudicate upon the exact effect of the oral evidence
of witnesses produced by his clients, and to determine, upen the
record as it now stands, questions as to the title and value of the
varions propertics the ownership whereof was attributed By the
witnesses to the petitioner. 1have no hesitation in laying down
the rule that if, as I have frequently said before, in second appeals
it is not the duty of this Court to enter into the merits of the
evidence, a fortiori, it is not the duty of this Court to enter into
the merits of the evidence in cases of vevision. I may add that
any other view would impose upon Courts of revision duties not
dissimilar to those of the Courts of first appeal. All that this Court
as a Court of revision is required to do is to see whether the
requirements of the law have .been duly and properly obeyed by

the Courts whose orders are subjected to revision, and whether the

irregularity as to failure or exercise of jurisdiction is such as
would justify interference by this Court.

T am of opinion that this is one of those eases in which those
rovisional powers should be exercised, and without prejudice to
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aither party to the litigation the order which I think is necessary
to make in the case is, to set aside the order of the learned Judge
of the lower Court, to require him to deal with the question of
pauperism with reference to the definition contaived in the Ezplan-
ation to s. 401 and, in deciding the question, to ascertain the exact
property, its market value, and the title thereto, and then to deal
with the ease under s. 407, irrespective of any surmises as to the
reason why the plaintiff has valued his claim at such a high figure,
In dealing with the case under that section the learned Subordinate
Judge will, of course; be at Hberty to decide whether, even if the
petitioner's pauperism is established, his case fulls under any of
the other clauses of the enactment.

1 have considered it necessary to go into the matter so fully
because, whilst I hold that pauper suits when frivolonsly brought.
should not be encouraged, I also held that enough has already been
done by the Legislature in the Code of Civil Procedure, not only
in s, 407 but also in later sections, to provide checks wupon such
ltigation., DBut it is equally clear that if these checks are too
severely administered, in the sense of the various requirements of
the law not being duly carried out before a pauper is kept out of
Court, the effect will be far from what the Legislature aims at,
Courts of Justice should be open alike to the rich and the poor.
This is a revision case, and all that I am required to do is to allow
the petition, and setting aside the erder of the learned Judge of
the lower Court to require him to dispose of the case again w1th
1efex ence to the observations which I have made.

Costs will abide the result.
Cause remanded,

APPELLATE CIVIL.

Before Sir Jokn Fdge, K., Chief Justice, and Mr: Justice Mahmood.
SAKINA BIBI (Puarwzirr) » AMIRAN AxD orsERs (DErENDANTE).¥

Pre-emption—Wajibul-are—Pre-emptor out of possession of his own share—His
own share lost by ham pending appeal-~—~Muhammadan Law.

The plaintiff instituted this suit to enfovee her right of pre-emption in respect of

# share in 8 village of which she alléged to be a co-shaver with the vendors. The

+ % Second appenl No. 51 of 1887 from a decree of J, M. C. Steinbclt, Esq., District
Judge of Azamgarh;, dated the 22nd December, 1886, modifying a deerce of Lala
Manmohan Lal; Subordinate Judge of Azamgarh, dated the 12¢h June, 1886,



