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Before St Jokn Bdye, Kt., Chicf Justice, and 3r. Juslice Jfaknaod.
RAM NARAIN (Derexvant) v. BISHESHAR PRASAD (PLAINTIFT)H

Civil Procedure Code, s. 18, edplanalion v.—Jevint Hindu,foriily—Suit against
1 4. J ,‘ ). I 1 e, 1 o s
two members—=Second swit agalust (hird member— Res-f wdivata,

* The plaintilf sued the father and brother of defendant for trespass to o walk
His right to the wall was denied, but he obtained a decree.  On execnting

zthe decree he
was resisted by the defendant, who claimed the wail as Iis ancestral proper ty and alleged
that hie was 1o pmty to the suit in which decree had Leen ohiained aguinst his £ mimr
and brother. His clhim was registered ay o snit wnder s 831 of the Code of Civil
Precedure. TDlaintiff contended that (hin.nd.mt was con uu(hd by the deeree ubiained
against his father and brother.

Held that » Hindu son in a jeint family becomes entitled by reason of his birth
and in his own right, a right which he ean enferce sgainst Lis father; he does nob
claim under his father within the meaning of s 18 of the Civil Procedure Code.

Held also that the defendants in the former suit did not clabn any right in
common for themselves and others within the meaning of Explanation ¥, of s. 15 of the
Code of Civil Procedure :

The case of Narayan Gop Halbu v. Panduraiy Ganw (1) istingnished.

Bisheshar Prasad sued two members in a joint Hindu family for
trespass toa certain wall, These members were the father, Chhoty,
and one of his sons, liam Prasads  They #lleged that the wall did
not belonyg to the plaintiff, but to them. The dispute was referved
to arbitration, and the arbitrator decided in favour of the plaintiff;
who obtained a decree in accordance therewith.  When the plaintiff
took out exeention of his deerec, he was resisted by Ram Narayan,
the second son of Chhotu, on the grbun(l that the wall was ancestral
property, and he was no party to the decr ee obtained against h's
father and brother, . The result of this obstruction was the regis~
tration of Ram Narayan’s claim as a suit between the plaintiff and
Lim. The plaintifl pleaded res-judicata, this plea being founded
on the decree he had obtained against Chhotu and Ram Prasad.

The Court of first instance disallowed. his plea, and found that -

the wall did not belong to the plaintiff, and altered thg former
decree, On appeal by the plaintiff the lower appellate Court held
that the former decree was binding on Ram Narayan,defendanﬁ,

. * Second Appeal, No. 1078 of 1886, from a decree of C. Donavan, Bsqr., Distriet -
Judge of Benares, dated the 4th Septcmbm 1886, reversing a decree of Pandit Ba Jnath, ‘

Munsif of Benares, daled the 17th April, 1886.
(1) I, L. R, § Bom. 688,
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and reversed the decree of the first Court in this case i s0 as it
altered the former decree.

The defendant appealed {o the High Couit.

Hon. T Conlan and Munshi Suklhram for the appellant.

Mr. Howell and Munshi Juale Frasad, for the respondent.

Tpen, C. J.~The plaintiff in this suit bad in a previous suif
sued a fatler and son, slleging that they hud wrongfully opened a
door in g certain wall which stood on his land.  That was really
an acl of trespass.  'The defendants, amongst vther defences, alleged
that the wall in quea{iou was their property and stood on their lund.
The matter was referred to an arbitrator. The plaintiif gob an
award in his favour and on that award a decree was passed on the
26th September, 1883, The defendant in this action opposed
the execution of the decree upon that award and on the, ground
that he was no party to the astion. It appears that the defendants
in the former action and the defendant in this action were and are
mewmbers of a joint Hindu family; one of the defendunts in the
former action being the father, the other being the son.  The lower
appellate Court considered that this case came within Explanatdon
V of s. 13 of tlte Code of Civil Procedure, and Leld that the present
defendant was concluded by the findings of the m'bit.mtor,.:llthough
personally lie had not been a party to the former action or award,
The lower appellate Court also found that the present defendant was
aware of the procecdings which were belng taken in the former action,

I teink that we should be careful in app! ying Explanation V. of

8. 13 0f the Code of Civil Procedure, and “that the Hxplanation
should wot be applied to any cuse w uc.h does not comte  within the
very wording of that Bxplanaticn,  The defondants in the former
action did not claim any tight in 2ommon for themselves or others
within the meaning of Explacation V. What they said was, you
cannob maintain your action because the wall is ours.  They said
nmhmo about. other persons being equally iutorested in the wal]

nor dues it appear that they were sued or defended the action as
representatives of the family,. Mr. Jusle Parsad for the t'espbn-
dens fravkly adwitted that Explunation V. did not apply to $his
cage.  We think it does not. IHe, however, contended that's, 13-
of the Gode of Civil Proesdure dld apply The parties here were
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not the same parlies as those in the former action, nor can the
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defendant here be said to claim under sither of the defendants in Rawr Nmm

the former action. The Hindu son ina joint family, as I under-
stand the law, becomes entitled hy reason of his birth and in his
own right, a right whieh he cap enforce against his father.
He does not claim under his father within the meaning of s
13 of the Code of Civil Procedure. A person is said to claim
under another when he derives his title through that other by
assignment or otherwise. We have been pressed with the case of
Narayan Gop Habbu v. Pandurangy Ganu (1). In that case the
learned Judges found that the other membess of the Hinda family
whom they held to be bound by the previous proceedings had been
actually assenting members of the Hindu family, who had assisted
in the previous proceeding the manager of the Hindn family.
They evidently treated that manager as a person who had conducted
the previous litigation as the representative and on b-half of the
whole family. Here the only thing that appears is that the present
defendant knew that the previous action and arbitration was going
on. We have also been pressed with cases in which it has been
held that a decree obtained against a Hindu father for a debt, is
binding against the other members of a Hindu family. - Those
cases are not analogous to the present. They depend, 1 think,
more on the obligation of a Hindu son to pay his father’s debts

not improperly incurred, and upon the presumption in some of

those cases that the action was brought against the father as the
representative of the family and the family property.  On the face
of this case I see no such presumption. In fact, if the father was
sued as representative of the Hindua family, it is not easy to see
why one of his sons, namely Ram Prasad, was made a defendant
with him, In my opinion s, 13 of the Code of Civil Procsdure
does not apply to this case, and in coming to this conclusion, I am
sapported by the judgment of my brother Straight in Ramanand

v. Koleshar (2). The lower appellate Court has not gone into the

merits of the case. The case will be remanded for frial under 5. 562.
This appeal is decreed and the decree of the lower appellate Oouri
sot asilde; the costs will abide the event: v
MABMOOD, J.~1 concur. .
(1) 1. L. B, 5 Bom, 683, -~ (2) Weekly notes, 1887, p. 217,
- §7

Reinanded, :

BIsnEmAR
PrasAD.



