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that such a shit only lies in the Civil Court, that it is one within
the spirit of s.9, and, as such, is saved from the prohibition ef s, 4,
and that the lealned Judge’s view was erroneous, and that the
suit tg which the ruling of the Bombay Court in Babaji Hariv.
Riaram Ballab (1), upon which he relied applies, is distinguish-
able from the present in the particulars to which we have referred.

‘We decree the appeal and, reversing the decree of the Judge,
restore that of the first Court. The plaintiffs to have their costs

in all Conrts, .
Appeal decreed.

Before My. Justice Straight and Mr. Justice Tyrrell.
BALMUKAND (DEornm-morDIR), ». PANCHAM (JUDGMENT-DEBTOR).¥

Pre-emption— Conditional decree—Appedl— Purchase-money— Costs— Civil Proce-
dure Code, s9, 214, 583,

A court of first instance decreed a claim for pre-emption conditionally, on the
pre-emptor paying into Court Rs. 125 within a specified period, and also awarded the
pre-emptor Re. 39-9-0 as his costs in the suit. Within the specified period the pre-
emptor paid into Court the Rs. 125, and subsequently executed his decree for costs,
by drawing out therefrom the Rs. 89-9-0. After this the decree was modified on
appeal, the appellate Comrt rsising the Rs. 125 payable as the condition of pre-emp-
tion to Rs. 200, and reversing the first Conxt’s order as to costs. Within the period
specified in the appellate Court’s’ decree the pre-emptor paict into court the farther sum
of Rs. 75. Subsequently the vendee, defendant, applied to the Court under s. 583 of
the Code of Civil Procedure to have the proporty in suit restored to him, contending
that the pre-emptor had failed to pay the full Re. 200 within the preseribed period.

Meld by Straight, J., affirming the judgment of Mahmoad, J., that this conten-
tion must £ail; that the payment of Rs. 125 due under the first Court’s decree could
not be said to have been reduced by the pre-emptor subsequently executing sgninst
the amount o paid the order of that Court in his favor for costs, and that the sub-
sequent payment of Rs. 75 within the period prescribed by the appellate Court satis-
fied the 1eqmrements of that Court’s decree, subject to the judgment-debtor’s right
to recover the costs realised in execution of the first Court’s decree

Held by Tyrrell. J., conéra, that althongh . the pre-emptor had once made a pay-
menty which for a few days was a cumpliance with the first Court’s -decree, such com-
pliance become immaterial when that decrco was modified on appesl, and as he had
never Liad in any Court a eredit for Rs. 200, a8 required by the appellate Coutt’s decree,
which alone was the decrée in the cause, hehad failed to fulfil the condition essential
to pre-emption, and thevefore the defendant’s application should be allowed,

* Appeal No. 7 of 1887 under s. 10, Letters Patent
(1) I L. R 1 Bom, 75,
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Tars was an appeal, under s. 10 of the Leters Patent, from a
judgment of Muhmood, J.
The facts are suﬁiciently stated in the judgmenlts of the Court.
Lala Moti Lal Nelwu, for the appellant.
Lala Jokhu Lal, for the respondent.

Maruoop, J.—The facts necessary for the disposal of this
appeal may be briefly recapitulated as follows :—

One Musammat Umedi K var, by a sale-deed, executed on the 10th
July, 1883, sold the property now in suit in favor of Balmukand,
the appellant before me. That sale appears to have been made in
contravention of the pre-emptive right possessed by Pancham, the

respondedt before me, and he sued for the enforcement of that.

right, and on the 20th December, 1883, obtained a decree award-
ing bim the pre-emptive right and possession of the property en
payment of a sum of Rs, 125, together with costs. From that

- decree an appeal was preferred by the purchaser, Balmukand, and
the lower appellate Court, which had to deal with that case, decreed
the appeal so far as to increase the sum of Rs. 125 to Rs. 200
as consideration of the sale, and in regard to costs that Court
decreed that the parties shbould pay their own costs. The decree
specified that the sum of Rs. 200 was to be deposited by the. pre~
emytor within a month of the time when that Court’s decree
‘would become final, by which it must be understood, as has been
held in more than one ruling, to be the date upon which the perlod
of limitation for an appeal would expire.

In the meantime it appears that Pancham, respondent, hav-
ing obtained the decree of the first Court dated the 20th Decem-~

ber, 1883, went with Rs. 125 to the Court which passed that

decree, on the 15th January, 1884, and on that date deposited the
~ sum of Rs. 125 which that decree directed. The deposit was un-
, doubtedly within the time allowed by that decree, and there is no
question that it.was a valid depoalt of the purchase-money,  But
. the decree under which the deposit was made also awarded costs
amountiog to Rs. 39-9-0 to Pancham, and it appears that subse-

quently, by esecuting that decree, he realized the sum - Jast men-
tioned from the Court on the 5th March, 1884. Both these’:‘n s
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are antecedent, of course, to the appellate Court’s decree of the
18th April, 1884. It then appears that, in obedience to the latter
decree, the,said Pancham deposited a sum of Rs. 75 on the 14th
May, 1884, in order to make up the earlier deposit of Hs. 125 up
to the sum of Rs. 200 as required by the appellate Court’s decree.

Certain proceedings then appear to. have taken place in the
Court of first instance, to which it is not necessary to refer beyond
saying that they led to an application for review of judgment pre-
ferred by Balmukand, the present appellant, to the lower appellate
Court, praying for review of that Court’s decree of the 18th April,
1884. 'The application appears to have been granted, and the
decree of the 18th April, 1884, was considerably modified in res-
rect of the order as to costs, and such modification is indicated in
the order passed upon review dated the 3rd February, 1835.

It is the decree as modified by this last-mentioned order in
respect of which Balmukand presented the application from which
this appeal has arisen. The application was made on the 6th
June, 1885, praying that the property in respect of which Pan-
cham had succeeded in enforcing pre-emption might be restored
to the applicant, because Pancbam had not deposited the -whole
amount of Rs. 200 “within the period limited either by the decree
of the 18th April, 1884, or by the amended decree of the 3rd
¥ebruary, 1885, inasmuch as he had taken away the sum of
Rs. 39-9-0 as costs ander the decree of the first Court dated the
20th December, 1883, which decree, as 1 have already mentioned,
had been modified by the lower appellate Court as to coats.

Both the Courts have rojected this contention upon the ground
that, under the circumstances of the case, Pancham, the pre-emptor, .
had fulfilled the conditions of the lower appellate Court’s decwe
in respect of the deposit of Rs. 200.

I am of opinion that the eonclusion at which the lower Courts_.
hatve arrived is sound wunder the circumstances of-this case. In.
the first place, the first Court’s decree of the 20th December, 1883
was dualy obeyed by the pre-emptor Pancham when he made the-
dépo_si{: of Bs, 125 on the 15th January, 1884, and it was in'due .
obedience to that same decree that he realized the sum of Rs.-89-9:
on the 5th March, 1884, as the costs of the litigation to. which he*
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was declared entitled by that Court's decree. The lower appellate
Court’s decree of the 18th April, 1884, which increased the
amount of Rs. 125 to the sum of Rs. 200, was also duly obeyed
by Pancham, the pre-emptor, wher he made the additional deposit
of Rs. 75 on the 14th May, 1884, The effect of such deposit was
that, as a matter of fact, Rs. 200 were deposited in obedience to the
decree of the 18th April, 1884, which decree in this respect was
not modified by the decree passed on review dated 3rd February,
1885,

‘What is argued now is simply the question that becanse on
the 5th March, 1884, Pancham, the pre-emptor, took away the
sum of Rs. 89-9, in execution of the decree of the 20th Decetaber,
1883, it was his duty, in obeying the decres of the appellate Court
of the 18th April, 1884, to have deposited on the 14th May, 1884
not only the sum of Rs. 75 but slso the sum of Rs. 89-9 which he
had alveady takén away as I have mentioned. It appears to me
that this contention involves a conclusion between two different
matters which require consideration ia this case. Whether or not
“ the order whereunder Pancham took away Rs, 39-9 on the 5th
March, 1884, was a legal and valid order is one questior, and the
- question whether the deposit of Rs, 125 made on the 15th January,
1884, and the additional deposit of Rs. 75 made on the 14th May,
1884, did or did not amount to a deposit of Rs. 200 within the
meaning of the appellate Court’s decrée, is another, It is only
the last question I am called upon to consider. I hold thaf
the lower appellate Court’s decree being dated the 8th
April, 1884, and the two deposits aggregating to Rs 200,
having been made within the time fixed, the pre-emptor did not
forfeit the pre-emptive rights which had been declared in his
favour by that decree. The terms of s. 214 of the Code which

relate to such matters contain no provisions that under conditions

of this character the right already established, proved, and decreed
should be vitiated simply because by an order of the Court, erro-
neous or not, a. portion of the price deposited tas returned in
execution of a decree. It is not nacessary for me to decide any
question a3 to the ovder whereunder Rs. 39-9 were taken by

_‘_Eanc'h'am, but I think I may say, that in, circomstances such as :

 ‘thiese, it is likely, there is still open to the present purchaser Balnit
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kand, appellant, the remedy to obtain restitution of the sum of
Rs. 39-9 which Pancham took away under the order of the Court,
and that such remedy could be obtained by him under the appellate
decree of the 18th April, 1884, amended as it was on the 3rd
February, 1885, Upon the genoral principles relating to the
doctrine of restitution, I need only refer to the case of Juswant
Singh v, Dip Singh (1). This being so, T do not think that the
plea urged on behalf of the appellant is sustainable. I dismiss
this appeal with costs. '

The defendant appealed from this decision under s. 10 of the
Lotters Patent.

The parties were represented as before,

StrateHT, J.—T1 coneur with my brother Mahmood’s judgment
in Single Beach. It seems to me that when the Munsif ascepted
the Rs. 125 on the 15th of Janvary, 1884, as satisfying the
condition contained in the decree of the 20th December, 1883,
and put the pre-emptor in possession, the purchase price directed
thereby to be paid must be taken to have been then and there pro
tanto discharged, and the payment ought, in my opinion, o hold
good, in any event, as and for the full amount of Rs, 125. The
fact that upon another applieation and by way of executing the
decree, which by the payment of the Rs. 125 had become absolute
in favour of the pre-emptor and so capable of execution for his
costs, a sum of Rs. 39-9 was on the 5th March, 1884, paid to the
decree-holder in respect of such costs, does not appear to ms to alter
or qualify the nature of such payment any more than could be
the case where a debtor who has paid a sum of money ‘to his
creditor for the liquidation of a specific debt, which is accordin gly
written off as specified, can ba said to reduce such payment by the
amount of any subsequent loan taken by him from the creditor.
Qud the Munsif’s Court which admitted the decree to execution
on paymoent of the Rs. 125, the whole amount was held to the
credit of the vendee from the 15th January, 1884 to the 1st of March,
1884, and he might have withdrdwn it at any moment On the 1st
of Mareh it stood as money belonging to the vendee, against which
the pre-emptor was Qntltled to execute for his cosls, and that the

@ T LR, 7, AL, 482,
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Court so regarded it is evident by its fizst paying ont the Re. 39-9

and subsequently receiving the Rs. 75 on the 14th May, 1884, as mr_J. KAND

sufficiently making up the Rs. 200, which the appellate Court had
found to be the true price and had called upon the pre-zmptor to
deposit. The Cowmt having accepted the Ra. 75 as satistying the
requirements of the appeliate decree, it would, in my opinion, ba
most inequitable to bold that it did woi, more particularly as the
presemptor has in the proceedings the sabject of the preseut appeal,
expressed bis willingness to refuud the costs he realized, wnd for
aught that appears o the contrary, has all aleng been ready to
do so.  In dewling with the appellate decree, f think the Courts
were justified in regarding the Ks. 123, paid in complivnce with
the Mupsif’s decree, as a payment to that amount on accotmt of
the Rs. 200 subsequently vrdered to be paid by the appeliate Court,
«ad as in vo way involved in distinet questivus arising hetween
the parties in reference 1o costs. L am not prepured, thercfore, to
hold that the Courts below, whose orders my brother Mahmood has
. upheld, were wrong in tuking the view tbab there bad been wo
default on the part of the pruemptor, and 1 therefore disimiss the
appead with costs.

Tyrrery, J.—0o the 20th DerHlbLI' 1883, Pancham, res-
pondent, got a decree tuders. 214 of the Civil Procedure Code;
cuforeng his right of pre-emption as agaiust Bubnukand, appellant,
on condition of his paylng Las. 126 us purchuse-money within w
specified time.  This dseres also awarded Rs. 89-9 as costs by Dal«
mukaud to Pancham. v

On the 15th January, 1584, Panchim paid this purchase-
inoney of Rs. 125 into Court and obtuined from the Court posses-
sivn of the estato in suit.
 On the 5th March, 1384, Pancham drew out of' the hands of

_the Court Rs. 83-9 from the purchase-money he Smd depo:ubtd,
reducing it thus to a sum of Rs. 85-7.

Cn the 18th April, 1684, the appellate Court, ou the appeal of

the vendee Balmukand, decreed that the true purchase-money

- payable to-the lutter by Pauncham was Rs. 200 iustead of Rs. 123

“and it cancelled the award of Rs. 89-9 as costs puyable by Bal-.

mukund {o. i’anchzxm. By this decree then, which i3 the oulys
I

1’4«\« u;uz..
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decree to be looked to in the execution of the case, Pancham’s

possession of the estate was made eonditional e» his putting the
Court executing the decree in a position to pay over Rs. 200, and
no less sum, to Balmukand, ow at the date of this decres
Paucham had a credit by way of deposit in the Court of firs
instance, whieh was charged with executing the decree, to the
amount. of s, §5-7 only.

On the 13th May, 1884, he depasited Rs. 75 only, making
a total deposit of Rs, 160-7 only ns the purchage-money of the
estate. On the 3rd February, 1885, it was brought to ihe
notice of the appellate Court that its decree of the 18th April
1884; bad omitted to provide for the costs of the vendee on
the contingency of the pre-emptor not paying the purchase-
money. The Court amended its decree by declaring that the
pre-emptor failing to pay the purchase-money decreed should
pay the vendee Rs. 86-11 as his costs, It is obvious that the
appellate Court would not have -allowed this motien for review,
which would have been futile and superfluous, if it had regards
ed Pancham as having cbmplied with its order by depositing
Rs. 75, only as mentioned above. On the 6th June, 1885, the
vendee Balmukand applied to the Court, undev s. 583 of the Civil
Procedure Code, to bave the property restored to him in consew
quence of Pancham’s failure to pay the full purchase-money within
the decretal period. Both the Courts below, and Mahmood, J.,
here, sitting in jurisdiction over second appeals of small valne,
have held that Tancham had complied with the decree ordering
him to pay Rs, 200 as purchase-money to Balmukand, The main
reason for this visw seems to be that Pancham did actually once
make a payment which at the moment, and for a few days, was a
compliance with the decree of the Court of first instance. But if
seems to me to be undeniable that Pancham has never eomplied
with the decretal condition of the true decree in the cass, the'
decree directing payment of Rs. 200, The decree”of the Court of
first instance passed out of existence on the 18th April, 1884,
and we need not consider whether the pre-emptor” may have
complied with its terms ov not. It seems to me to be undeniable
that the pre-emptor has not at any moment of tiwe from the date
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of the institution of his sujt, to the present hour, had a eredit in
any Court for Rs. 200, and that be has, therefore, failed to fulfil
the condition essential to his possession of the vendee’s estata
under the decree in the suit. 1 fail to see how his profession of
willingness now, to complete the payment long after the expiry of
the decretal period, can alter his position for the better in this
respect. '

Under these circumstances, I thuﬂ\ the Courts below were
wrong, but as my brother Straight’s deeree is decisive of tho
appeal to the contrary, it is unnecessary to formulate the order
which, from my point of view, sliould have been made in the case,

Appeal dismissed,

Before Siv Jokn Edge, Kt., Chief Justice, and Mr. Justive Tyirell.
RAMADHIN AND ANOTHER (PLAINTIFFR) ¢ MATHURA SINGH AXD OTHERE
(DErEXDANTS)*

Hindu Law~—Hindw widow—Gift by Hindun widow of her own inlerest and thel of
consenting reversioner.

A Hindu widow in possession ean, with the consent of a veversioner, make a valid
@it which will operate so fax-as the interest of the widow and that of the consenting
reversioner are concerned. Rany Srimufy Dibeak v. Rany Koond Luta (1) Kooer:
Goolab Singh v. Rao Kurun Singh, (2) Sia Dasi v. Gur Sehei (8) and Rej Bullubk
Sen v. Qomesh Chunder Rooz, (4) referred to.

Ramphal Rai v, Tulg Kuari (5) distinguished.

One Lachman Singh dicd some years ago leaving a widow
Dharm Kuar, and a davghter, Piari Kuar. He was possessed of
an eight-anna share in maunza Kharsa and some houses and
gardens. On his death his widow inherited the same, and her
name was recorded in respect thereof. On 25th March, 1879,
she ezecuted a deed of gift of the property in favor of one Himmut
Singh, a son of her daughter, Piari Kuar. It was staled in the
deed that the gift was made with the consent of Piari Kuar, Dharm
Knar died in September, 1879, leaving ber danghter and two sens

by her, viz,, the said Himmut bvnwh and Bhawam bxuOh

# Tirst Appeal, No. 110 of 1886, from a decree .of Munshi Kuolwant Prasad,,
Subordinate J uclge of Cawnpore, dated the 19th February, 1886,
(1) 4Moo. I A. 2920 (3) LT R 3 AlL, 362,

t,?) 14 Moo 1. A. 176, {4) L.L. Ry 5 Cal,y dde -
®) L L. B, 6 All, 116 _ :
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