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was wholly unnecessary to remand the case for ascertaining the
custom.

I concur in all the views to which the learned Chief Justice
has given expression. I have no doubt that those views will be
greeted by the entire Hindu and Muhammadan population of these
‘Provinces ; and T hope that his Lordship’s exhaustive judgment
will place the law, as adminstered by this Court, upon a firm and
ascerfainable footing, rendering ineffeclive the rulings to the con-
trary, which have unfortunately done much to disturb. the comfort
of neighboarsin towns,and have, [ am afraid, encouraged unneces-
sary invasion of the immemorial right of privacy, and conssquent

litigation.
Appeal decreed..

Before Mr. Justice Makmood.
KASSA MAL (Derespant) . GOPI (PrAINcIsey) #

Eaxzecution of decree—Stay of evecufion pending suit befween decree-lolder and judg-
ment-debtor—dppeal from order staying execution—Civil Procedure Code,
8. 243— Such Court’—Civil Procedure Code, ss. 235 (d), 581, 583,

An appenl lies from an order passed under s. 243 of the Civil Procedure Code-

staying execution of a decree pending a suit hetween the decree-holder and judgment-
debtor.

_The words *such Court* in s 248 of the Civil Procedure Code do not limib
the exercise of the powers given by that section only to decrees passed by the Court
in vghich the suit is pending, but with reference to ss. 235 (d), 531 and 583 that Court
is empowered to stay execution of decrees tramsferved to it for execution from either
a Court of co-ordinate jurisdiction or a- Court of appeal: .

The plaintiff instituted a suit against defendant for recovery of money and other-

reliefs which was ultimately dismissed in appeal by the High Court, and he was.

ordered to pay defendant Rs. 1,000 as cost of the litigatidn. Plaintiff then brought

this guit against defendant in the Court of the Subordinate Judge of Farukhabad, and

while it was pending defendnnt applied to the Court to execute his decree for cosbs. -

Plaintiff then applied for stay of the execution, and his application was refused: by the-
first Court but granted by the District Court. On appeal by defendant to the Highs
Court keld that an mppeal lies from the order, and the Judge’s ordex was corrects

Mittun Bibi v. Buzloor Khan (1) disspproved.

“

* Second Appeal, No. 865 of 1887, from & decree of W. H. Hudson, Bsq., District
Judge of Farukbabad, dated the 16th Apyil, 1887, reversing a decree of Maulvk
Muliammad ' Sami-ullah Khan, Subordinate Judge of Farukhabad, dated the 25tk
January, 1887, . )

(1) 8 W. R. 392,
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Tae facts of this case are fully stated in the judgment of the
Court.

Pandit Sundar Lal, for the appellant.

Muushi Kashi Prasad and Babu Jogindro Nath, for the res-
pondent,

Maamoop, J.~—The facts necessary for the disposal of this
appeal are the fellowing :—A suit was instituted by Musammat
Gopi, plaintiff-respondeat, judgment-debtor, for recovery of money
and other reliefs of a cognate character to whieh I veed not refer,
The suit was finally. digmissed in appeal by this Court on the 27th
November, 1386, by which decree a sum of about Rs. 1,000 was
found due by the said Musammat Gopi to Kassa Mal, the decree-
holder, appellant, before me.

Thereupon, it is admitted before me by Pandit Swundar Lal on
the one hand and Mr. Keashi Prasad on the other, that a svit was
instituted by the aforesaid Musammat Gopi against the aforesaid
Kassa Mal in the Court of the Subordinate Judge of Farukhabad,
and during the pendency of the suit an application was made by
the decree-holder, Kassa Mal, on the 4th January, 1887, for the
recovery of the ahove-mentioned item of Rs. 1,000, costs of the
former litigation. Thereupon, Musammat Gopi, by her applica-
tion of the 25th January, 1887, applied under s. 243 of the Civil
Procedure Code for stay of execution of the dacren, but the appli-
cation wus rejected by the Courtin which the second suit was
pending, namely, the Court of first instance, on the 25th danuary,
1887, that is, the same day as the one upon which the -application
was made. ‘

From this order Musammat Gopi preferred an appeal to the
learned Judge of the lower appellate Court, and, by his order of
the 16th April, 1887, he held that, under the circumstances of the
case, the execution of the decree of the 27th November, 1886,
should have been stayed pending the decision of the new suit,

From that order, this second appeal has been preferred, and in

' supportma it Pandit Sundar Lal bas argued, in the first place, that

inzsmuch as the order of the Sabordinate Judge of the 25th Jan-:

‘nary, 1887, was passed under 8. 243 of the Civil Procedure Code,

no appoal lay to the learned Judge of the lower appellate Court
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and in support of this contention he relies upon a ruling of a Divi-
sion Bench of the Caleutta High Court in Nehal Chand v. Rame-
shari Dassee (1), in which it was held that in a case such as this no
appeal would lie, because the order passed under s, 243, Civil
Procedure Code, was not such an order as would fall within the
purview of cl. (¢}, s. 244 of the Code, s0 as to render it appealable
s a “decree’”’ within the meaning of the definition of the word in
8. 2 of the Code.

The ruling is no doubt in favour of the learned pleader’s con-
tention, but in a )udwment of my own in the case of Ghazidin v.
Fakir Bakhsh (2} 1, with the concurrence of lny brother Straight,
held an opposite view of the law ; and that view, I find, was adopted
by another Division Bench of the Caleutta Court itself in 0. Steel
& Co. v. Ichhamayi Chowdhrain (3), in which the view laid downin
the case of Nehal Chand v. Remeshari Dassee (1) was repudiated. I
still adhere to the views which I expressed in the case of @hazidin
v. Fokir Bakhsh, (2) and 1 have no doubt that an '1ppeal did lie ta
the lower appellate Court,

And holding this view, I need not deal with the contention
pressed upon me by Mr, Kashi Prasad, on behalf of the respondent.,
that if an appeal did not lie to the lower appellat: Court, this appeal
would, 4 fortiori, not lie, and the only possible remedy for the
appellavt, in that eveut, would have been, perhaps, an application
under s. 622 of the Civil Procedure Code for revision.

The next point which has been argued before me at consideérable
length by Pandit Sundsr Lal on behalf of the appellant, is that
the words “such Cowrt” as they occurin s. 243, Civil Procedure
Code, limit the exercise of the powers sontemplated by that section

to decrees passed by the Court in which the suit is pending; and.

upon this ground the learned pleader goes further and  contends
that the decree sought fo be executed, namely, the- decree of the
97th November, 1886, being a decree passed in appeal by the High
Court, the Court of first instance, even as -a Court *executing this
Court’s appellate decree, could not apply the provisions of s, 243
to such a cage. The reason of the contention put before me by the

learned pleader is that a Full Bench of this Court in Skohrut Smgll :

(1)ILR 9 Cale. 214. (2) I L. R, 7°AlL 78,
(8) 1. L, B.; 13 Cale, 111,
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v. Bridgwan (1) bas held that the decree of the Court of last instance
is the only decree susceptible of execution, and the specifica~ -
tions of the decrees of the lower Court or Courts, as such, may not

. be referred to and applied by the Court executing such decree.

Taking the F'ull Bench ruling as the central point of the argument,
the learned pleader contends that the decree of the 27th November,
1886, could nct be dealt with under s. 243, as it was not a decree
passed by the Court in which the suit was pending. ‘

" 1 cannot accept this contention. There is no doubt that I am
bound to accept the authority of the Full Bench ruling upon which
the learned pleader relies, but it is not inconsistent with that ruling
to say that the decrees of the Courts of appellate jurisdiction are,
by reason of ss. 581 and 583 of the Civil Procedure Cude, subject
to the same rules as those decrees which have been passed by the
Court of original jurisdiction. 8. 581 of the Code simply specifies
how appellate decrees are to be dealt with, and inter alia it goes
on to say that such decree “ shall be filed with the original pro-
ceedings in the suit, and an entry of the judgment of the appellate
Court shall be made in the register of civil suits.””

Now the next matter which has to be considered is, how such
decrees are to be executed ; and upon this point, I think Mr. Kashi
Prasad was right in calling my attentioun to 8. 235, cl. (d), which
in stating the coutents of application for execution of decree,
directly contemplates that the application for execution is to state
any modifications or reversals, &o., which the appellate Court’s
decree may have introduced in the dearee. What Pandit Sundar
Lal contends is that, notwithstanding the provisions of ss. 581 and
583 of the Code, a Court in exercising the powers under a. 243 of
the Civil Procedure Code is limited to its own decrees, and that
guch powers do not apply to decrees passed either by a Court of
co-ordinate jurisdiction, or by a Court of appeal, even though such
decrees may, under the rules of procedure, have to be executed by
the Court to which an applieation under s. 248 is presented. In
supporting this contention the learned pleader has, in the first place,
called my attention to 5. 228 of the Code, which relates to the
‘execution of deerees transmitted by other Courts for exeoution to
a Court, and he argues that it is only because that section specifi-

C () 1. L. B., 4 AL 8%6. | .
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cally states that the powers possessed by the Court to which the
decree is sent, are to be co-extensive and similar in respect of such
decrees that the provisions of s. 243 would be applicable, and he
contends that because s. 243 does uot contain any specification of
such a character with reference to appellate decrees, therefore that
section would not be applicable to this case. But it seems to me
that this contention is somewhat inconsistent, because as Mr. Kashi
Prasad has contended, provisions corresponding to s, 228, so far
as their application to the general rales as to execution of decrees
is concerned, are to be found in s. 583 of the Code.

That section, in stating how an appellate Court’s decree is to
be executed, goes on to say that “such Ceurt shall proceed to
execute the deeree passed in appeal according to the rules herein=
before preseribed for the execution of decrees in snits.”

Just as I have before now held that the provisions of 5. 582 of
the Civil Procedure Code render the earlier rules as to original
suits applicable mutatis mutandis also to the procedure in appeals,
go I also hold that the effect of the provisions of s. 583 is to render
‘all the antecedent rules as to execution of decrees in Courts of
original jurisdietion, applicable also to the execution of decrees
passed by Courts of appellate jurisdiction. .

And once this view is accepted, not only the provisions of s, 245
but of various other parts of the Code becoms applicable. For
instance, the proviso to s. 246, which in stating how cross-decrees
are to be dealt with for the purposes of setting off one decree
against another, goes on to say (cousistently with the principle
which I have accopted as the basis of the rule), that ¢ the decrees
contemplated by this section are decrees capable of execution aé
the same time, and by the same Court.”” I think it is' clear that

by reason of this rule, the provisions of s. 228; as also of s 243, '

as also.of s. 583, would become applicable, and the. Court execat=

ing its own decree could set off that decree against the decree

passed by another Court, if that decree has been transmitted to it
or is a decree of the appellate Court, when sach decree is before

the Court for execution. This reasoning, however, is applicable
only by analogy, because the exact point before me ig simply whe-

ther or not, within the meaning of 5. 243 read with s, 583 of the .
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Code, are included the decrees not only of the Court in which the
suit is pending but also decrees of appellate Courts. As I have
already said, 1 hold that the snit being pending before the Sub-
ordinate Judge of Farukhabad, and the High Court’s decree of the
27th November, 1886, being before the Court for execution, that

- Court or the Court to which an appsal would lie for the purpose

of the decree, had jurisdiction to stay execution within the meaning
of 8 243 of the Civil Procedure Code,

The only ruling against this view which Pandit Sundar Lal has
cited to me is the case of Mittun Bibi v. Bazloar Khan (1), which

turned upon the interpretation of s. 209 of the old Code of Civil Pro-

cedure (Act VIII of 1859), which section corresponds to 8. 243 of
the present Code of Civil Procedure. It was in interpreting that
section that Jackson, J., laid down the rule that  when an appli~
cation to stay execution of a decree iz made to a Court in which a
sait is pending against the decree-holder, the Court’s cempetency
under s. 209, Act VIII of 1859, to grant the application depends
on the decree being its own decree”” The other learned Judge
before whom the case was argued was Hobhouse, J., who began
:his judgment by stating that he had some doubts in consequence of
the provisions of s. 362 of the same Code (Act VIII of 1859)
-which section corresponds to s. 583 of the present Code upon which
Mr Kashi Prasad has relied, It seems to me that the doubts of
Hobhouse, J., were well founded, and although he deferred to the
views of Jackson, J., the rule of law laid down in the case is, as 1
-respeetfully think, unsouud, opposed as that rule seems to me to
the broad and fundamental principles of the equitable doctrines of
compensation and set-off upon which I dwelt at some length, with
the approval of my brother Straight, in Ishri v. Gopal Saran (2),
which, though a suit for pre-emption, involved considerations not
dissimilar to those in the case, so far as the question of principle
is concerned, It is doubtful whether the ruling of Jackson, J.,
has since been followed by the Calcutta Court itself, because Pandit

Sundar Lal has not been able to show me any such ruling, On

‘the contrary, the generil zatio decidendi upon which the ruling of

my brother Straight and myself in Ghazidin v. Fakir Bukhsh 3)

mswnsw (2 I L R, 6 AL 351,
(8) T LuR., 7 AlL 24, .
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proceeded, and the ratio deeidendi of the cases to which it refers,
are opposed to the rualing of Jacksou 4., in the -case above cited,
and the ruling of my brother Straight and myself, as I bave
already said, was adopted by the Calcutta Courts in the latest cuse
of 0. Steel & Co. v. Ir]zhanzth Chowdhrain (1).

The only other point which I have got to deal with is
whether or not, upon the merits of the case, the learned Judge
of the lower appellate Court was right in staying eseontion of
decree pending the decision of the present sait. Upon this point
I think I need not say much, because it is admitted before me
that the suit which ended in disinissal by this Gourt on the 27th
November, 1886, was a snit filed by Musammat Gopi, the present
judguwent-debtor respondent, that the suit failed on a technical
puint of law us to whether or not the suit in its then form was
maintainable, that the suit now pending before the Subordinate
Judge of Farakhabad is a suit by the same Musammat Gopi against
the same Kassa Mal, for purposes of a remedy which is now prayed
for in leu of that which was prayed for in the former unsuccessful
litigation ; that the costs awarded by the decree of the 27th Novem-
ber, 1888, are costs in the former decree of the older litigation,
and that if the suit now pending before the Subordinate Judge sue-
ceeds, the costs might not have to be paid by Musammat Gopi, but
on the contrary, she might have to recover considerable sums of
money from the presont decree-holder appellant, Kassa Mal, or at

least, might be entitled to claim set-off for her decree ‘against the
decres for costs held by the appellant.

1f the costs were a simple debt instead of being a judgment
debt, the defendant might possibly have pleaded the amount as a
set-off under 5. 111, Civil ‘Procedure Code, against the claim of
Musammat Gopi in the suit now pending; but without deciding
this question, I may add, that whilst it is not shown that the stay of
execution will materially prejudice the decree-holder appellant,

there are indications in the circumstances of the case, to suggest

the suspicion that the execution has been prayed for by the decree-

holder,'mcn'nly with the objeet of hampering the respondent Mu~_
- gadmat Glopi, in prosecuting the smt now pending against the

decree-holder.
(1) I, L R,y13 Cnl., 111
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I think, under these circumstances, the learned Judge of the
lower appellate Coart exercised a sound discretion in staying exe-
cution of the decree of the 27th November, 1886. I dismiss the

appeal with costs. .
Appeal dismissed,

Before Mr. Justice Straight and Mr. Justice Tyrrell.
NAGAR MAL axp orgsrs (PraINTirss) 0. ALT AHMAD AND OTHERS
(DErENDANTS).*

Act XXIIT of 1871 (Pensions Aet), ss. 3, 4, 6, 9—Grant of land revenue—Suit by
assigiees samtnddrs” for arrears—Right of plaintiffs admitted by Government
—Suit wot barred for want of Collector’s certificate,

The sections of the Pensgions Act (XXIII of 1871) restricting the jurisdiction
of the Civil Courts to entertain suits relating to peusions of grants of money or land
revenue must be construed strictly. ‘

Held that a suit by the assignees from Government of land rvevenue, whose
rights were admitted by Government, to vecover arrears from persons admittedly
Yiable to pay revenne to somebody, but who disputed plaintifis’ right thereto, came within
section 9 of the Pension Act (RXITI of 1871) and was not barred by sections 4 and 6
by reason of no certificate huving been obtained as therein providead.

By a proceeding of the Special Commissioner for the districts
of Meerut, Agra, Bareilly and Delhi, held on the 26th of July,
1843, the lands described in the plaint filed in the suit, as also
other lands which together formed the area of manza Damehanl-
pur in pargana Deoband, were released from paywment of revenue
to Government in perpetuity, such revenne being assigned by
Government to ceriain persons who were muafi lirs of the village,
among whom the assignors of the plaintiffs in this sait were some.

* In the year 1861, when the settlemant of the village was ronewed,

the zamindérs of the village in their engagement with Government
promised to pay the revenus assessed on it to the muafidars accor-
ding to a separate statement prepared at the time.

The defendants, who are some of the zamiudérs of the village,
did not pay to the plaintiffs for the three fasli years from 15th
November, 1882, to 15th June, 1885, the portion of revenue pay-
able to them, and so the sum of Rs. 801-8-9, became due. ' The

&

- * Second Appeal, No. 1481 of 1886, from a decere of 7. Benson, Esq., Distrl
Judge of S:Lh:‘lmnpgr, dated the 28th Juue, 1886, reversing a d:cx;;see]c,)f Egaimlvi%iﬂ
Amjad-ulleh, Munsif of Deoband, dated the 22nd March, 1886. ‘ )



