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the 28rd January, 1888, To the remarks I have made in this last
judgment I bave nothing to add, though, being bound by the deci-
sion of the majority of the Court, I agree in the order which has
been made.

. Befors Sir John Edge, Kt., Chief Justice, Mr. Justica Straight, Mr. Justice
Brodhurst, Mr. Justice Tyrrell, ond Mr. Justics Mahmood.
DEBI DIN (Praistisr) o CHUNNA LAL (DrrespANT).*

Civdl Procedure Code, ss. 8, 368, 682—det XV of 1877 (Limitation .det)) seh. 44,

Nos. 171B, 178~Deatl of de¢fendant-respondent—dpplication by plaintiff
appellant to have represenfative of daceased substituted as respondent.

Held by the Full Bendh (MammooD, J. dissenting) that art. 1718 of the second
schedule of the Limitation Act does not apply to the death of a respondent, whether
plaintiff or defendant in the original suit ; and that art. 178 applies to an application
mede by a plaintiff-appellant to bring upon the record the representative of a deceased
defendant-respondent. '

KNarain Das v. Lajja Ram (1) and Balkriskna Gopal v. Bal Joski Sadashiy
Joski (2) referred to. _ .

Baldeo v. Bismillak Begam (8), and Bameshar Singh v. Bisheshar Singh (4)
overruled.

Held by Maudoon, J., contra, that the word © defendant” in art. 1718 includes
a defendant-respondent, and, reading art. 171B with cleuse 2 of 5. 3 in conjunction
with ss. 368 and 582 of the Civil Procedure Code includes also a plaintiff-respondent;
and that an application made by a plaintiff-nppellant more than sixty days after the
defendant-respondent’s death to have the ropresentative of the deceased made s respond-
ent is barred by limitation, and the appeal is liable to abntement.

Soshi Blsan Chand v. Grish Chunder Talugqdar (5) referred to.

This was a suit for an account of the profits of certain zamfindari
property in which the plaintiff claimed a share, and for the recovery
of such sum with interest as might be found due on the accounts
being taken. The defendant, the uncle of the plaintiff, was the
manager of the property. On the 14th June, 1886, the Court of
first instance (Subordinate Judge of Cawnpore) decreed the claim
in respect of part of the property in suit. On the 13th August,

- 1886, the plaintiff appealed to the High Court from so much of the

lower Court’s decree as was adverse to him. On the 4th January,

* Firsh Appeal No. 158 of 1886 from a decree of Munshi Rae Kulwant Prased,
Bubordinate Judge of Cawngpore, dated the 14th June, 1886.

(1) L L. B, 7 AlL 693. (3) L L. R. 9 AlL 118,

(%) LR, 10 Bom. 668.  (4) L L. R., 7 All 734,
(5) 1 .. R., 11 Cale. 594,
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1888, pending the appeal, the defendant-respondent Jia Lal, died,
and on “the 19th March an application to the Court was made on
behalf of the plaintiff-appellant to the effect that the names of the
four sons of the deceased respondent might be entered on the record
as respondents in his place. On the 27th March, 1888, pending the
disposal of this applieation, another application was made on behalf
of the above-mentioned legal representativesto the effeet that the
application of the 19th of Mareh, 1888, had not been-presented within
the period of limitation provided in art. 1718 of the seaond schedule
of the Limitation Act, and prayed that the appeal should aceord-
ingly be declared to have abated,

On the 28th April, 1888, the case came for hearing before Edge,
C J., and Straight, J., who passed an order referring the applications
of the 19th March and the 27th March, 1888, to the Full Bench for

disposal together with the other cases raising similar questions of
law.

The Hon. T. Conlan, Sheikh Amirsddin, and Lala Lalle
Prgsad, for the appellant.

Mr. G. E. A. Ross and Mr. E. C. F. Greenway, for the legal
representatives of the defendant~respondent

The Hon. T. Conlan for the appellant.—The declsmn of the
Fuall Bench in Narain Das v. Lajja Ram (1 applies to this case in

principle, The judgment of Straight, J., in that case was concurred |

Jin by Oldfield and Brodhurst, JJ., @nd it shows that art. 171B
of the sacond schedule of the Limitation Act does not apply to the
death of a respondent. The only article of the Limitation Act appli-
cable to such a case is art. 178, and therefore the application of

- the 19th March was intime and that of the 27th March premature. -

Mr. G. E. A. Ross for the legal representatives of the 1‘es§§n-f,
dent. —~In the case of Baldeo v. Bismillah Begam (2) Oldfield and
Tyrrell, JJ., held that art. 171B of ‘the Limitation Act applies to

applications to have the representative of a deceased defendant-

respondent made a respondent. That case is exactly in poirit, and
it shows that those learned Judges drew a digtinction between the
case of a defendant—reapondeut and that of a plamtxﬁ—respondent

» dying, and considered that Narain Das v. Lajja Ram (1) did not

(1) LL R, 7 ADL 608, (2) L. L. R, 9 Al 118,

265
1888
Dzzrr Dix

k8
CHUNNA LAT.



266

1888

Deg: Diw

.
JETNNA Lz,

THE INDIAN LAW REPORTSH, [VOoL. X,

govern the former class of cases. The Legislature can never have
meant that while an application under s. 365 of the Code for sub-
stitutions of the legal representative of an appellants must be made-
within sixty days after the appellant’s death, an application for
gubstitution of a respondent might be made at any time within
three years after the respondent’s death.

[BrratcET, J.—The omission of the word “respondent” in art.
171B was probably an oversight. ] ’

The. Hon. T. Conlan for the appellant in reply.

Foeg, C. J. "‘hlcs is an application on behalf of the plaintiff-
appellant to bring upon the record the representative of the deceased
defendant-rospondent. The defendant-respondent died on the 4th
January, 1888. This application was presented to the Courton
the 19th March last. Mr. Ross also applied, on behalf of the legal

representative of the deceased defendant-respondent, for an order

directing that the appeal should abate. The question raised-is
whether art. 171B. of sch. il of the Limitation Act applies to this
case. It bas been decided in the case of Balkrishna Gopal v,
Bal Joahi Sadashiv Joshi (1) that art. 171B, sch. ii, of the Limitation
Act does not apply to the case of a defendant-respondent. Having
regard to the fact that by art. 171 the Legislature provided specifi-.
cally for the cases of the death of an appellant or the death of a
plaintiff, and there is no express reforence in avt. 171B to the death
of a respondent, 1 am of opinion that art. 171B does not apply

“to the death of the respondent, whether that respondent was origin-

ally in the action plaintiff or defendant. I think the principle
applicable to this ease is the same principle which was the basis of
my brother Straight’s’ judgment in the Tull Bench case of Narain
Das v, Lajja Ram (2, with which, so far as the report enables us to
see, at least two Judges of the Court concurred. This opinion of mine
is in conflict with the judgment of Oldfisld and Tyrrell, JJ., in Baldeo

-v. Bismillah Begam (3). It does not appoar to me that Oldfield, J.,

who delivered judgment in that case, considered or discussed the bear-

“ing ofthe judgment of the majority of the Court in the Full Bench
. case of Narain Das v. Lajja Ram (2). Indeed, my brother Tyrrell is

now of opinion that that judgment was in opposition to the decision

)L L R., 10 Bom. 663. (2) L. R, 7A1L 693
8) L L. Ry, 9 AIL-118:
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of the majority in the Full Bench case. My opinion is also appar-
ently at variance with the decision of Oldfield and Mahmood, JJ.,,
in Rameshar Singh v, Bisheshar Singh (1). 1 think T am bound to
follow the principle which is enunciated in the Full Bench case and
with which principle I agree. As in my opinion art. 1715 does
not apply, and as there does not appear to be any other article than
178 applicable to the case, I am of opinion that the application of
Mr. Conlan on behalf of the appellant must be allowed, and the
application of Mr. Ross on behalf of the legal representatives of the
deceased-respondent should be refused with cosis.

Srra16ET, J.—I am of the same opinich. The learned Chief
Justice has correctly interpreted the principle upon which I based
my decision in the Full Bench case of Narain Das v. Lajja Ram (2).
To put it shortly, that principle is this, that the word ¢ defendant”?
in the art. 171B does not include a ““respondent, ”’ and that conse-
quently the period of limitation provided in that article is not applie-
able to the failure on the part of the appellant to bring on the
record the heir of a deceased ““respondent.” Tam of opinion that the
limitation applicable to cases of this kind is that which has been
stated in a Full Bench case of the Mudras High Court (3}, and
has, as I understand it, been approved by the Caleutta High Court, (4)
bas also, from what we see now, met with approval by the Bombay
High Court (5), and has been adopted by us,

BropuURT, J.—I also concur with the learned Chief Justice,

TyrReLL, J.—1 concur in the order made.

MaaMooD, J.~In delivering my judgmentin Chajmal Das v.

Jogdamba Prasad (6), in which I concurred in the conclusion at
which the learned Chief Justice and my learned brethren arrived, I
had no intention to .concede any principle that the ruling in the case
of Narain Dasv. Lajja Ram (2) could be interpreted so as:to render
the rule that was there laid down applicable also to the cases in
which a defendant who happened also to be a respondent died,

because it is to be borne in mind that in that case the appellant
was defendant in the original suit. In that Full Bench case the
whole of my dissentient judgment of course proceeded npon repu-

(1)L L. R, 7 A(L 784 ' HI L. R., 12 Cale. 520.
€2) I L R.; 7 'AlL 593, 59 1. L. B., 10 Bom. 568,
(8) LLR, QMacl L (6) Ante, p. 260, . .
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 diating any distinction between a plaintiff-respondent and defend-

ant-respondent, because 1 held there, at page 700 of the report,
that the effect of 8. 582 was to demolish the distinction between
the plaintiff and defendant for purposes of the array of parfiesih
appeal. The effect of my view was that the defendant-appellunt
was a “plaintiff,”’ as indeed a plaintiff-appellant also would have
been a “ plaintiff,” so a defendant-respondent would have been a
¢ dofendant, ** as also a plaintift-respondent would be a ¢ defendant ™
for the purposes of art, 171B of sch. ii of the Limitation Aet.
That ruling, however, had to be considered by me in conjanction
with Oldfield, J., in Rageshar v. Biskeshar Singh (1) where I endeav-
oured to show that the Full Bench ruling in  Narain Las v.
Lajja Ram (2; was distinguishable from cases in which a defendant-
respondenb had died, and the plaintiff who was originally in the
aggressive position in the first Court was also in that same posi-
tion in the Court below. In that view Oldfield, J., concurred
with me, though with hesitition. Exactly the same view was
taken by Oldfield, J., with the concurrence of my brother Tyrrell,
in Baldso v. Bismillah Begam (3). I think these two cases are
authorities for showing that a distinetion doss lie between the case
of the death of a plaintif-respondent and a dejenduni-respondent,

Thereisindeed the case of Balkrishna Gopalv. Bal Joshi Sudashiv
Joshi (4), in which West, J., without having his attention drawn to
this distinction, has applied a rule similar to that of Narain Das v.
Lajja Ram (2) to the case of the death of the defendant-respondent.
Buat that judgment, with all due respect for such an eminent
Judge, does not seem to me to have dealt with the real difficulty
in the case-~i. e., the effect of reading s. 3 of the Civil Procedure
‘Code with art. 1718 of the Limitation Act. That enactment, as
1 s2id in the case of Narain Las v. Lajja Ram (2) and as was said
by Field and Beverloy, JJ.,in Sosti Bhusan Chund v. Grish Chun-

- der Talugdar {4) is to show that “defendant *” as it occurs in art,

171B does include a respondent.

 Whether it includes a plaintiff-respondent or. not is & matter
undoubtedly settled by the ruling in the case of Narain Das v.

(1) T L. R, 7 AlL 734, (3) L L. R, 9 AlL 118,
(HLLB,7ALG, (4L L B, 11 Calc, 594,
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Lajja Ram (1). The rulings of the Full Bench of Madras and other
High Courts to which full reference hus beon made by me in Mukam~
mad Husain v. Khushalo (2), which is also a Full Bench case, need
not be referred to again, DBut why the word ¢ defendant’ should
be interpreted as excluding a defendant who is admittedly a defend-
ant, but happens also to be a respondent, 1 confess with due defer-
snce that I fail to see. These .words must be nnderstood either
with due regard to s. 582 or not. If so understood, then by s. 3
of the Civil Procedure Code the ¢ defendant ’ in art. 171B must be
anderstood as defendant is understood in the Civil Procedure Code,
and s. 532 is an essential part of that Code and defines a respond-
ent, If the Civil Procedure Code lends us no help, then there is
no rule of interpretation which would limit a termin itself general
only to a defendant who does not happen te be a respondent.

In this view of course I am in a portion of my ratio decidend
departing from the judgment in Narain Das v. Lajja Ram (1).
But it is in consequence of the opinion of the majority of the Judges
that I cannot utilize the definition of ‘defendant’ in s. 582 for
interpreting art. 1718 of the Limitation Act,

I am of cpinion that inasmuch as the Fall Bench case of this
Courtin Narain tas v. Lujja Ram (1) does not settle the exact point
now before me, the word ¢ defendant’ read with clause 2 of 5. 3 of
the Oivil Procedure Code in conjunetion with s, 582 does include
a defendant-respundent, and that a plaintiff-appellant not apply-
ing within the time provided by art. 171B to bring upon the
redord the proper parties, is liable to the abatement of his appea!
within the meauing of s, 3638 of the Civil Procedure Code read
with s. 582. 'I would therefore allow -the application made by
the heir of the deceased, and I would declare thab this uppeal
should abate with costs.

As to the second application, viz, that made by M. .OOan,‘r
it follows from what I have said that that application cannot be

maintained, and those reagons are in principle ths same as those .

stated by mo in the case of Narain Das v. Lajja Ram (1) as also in

"oy recent judgment in Mukammad Husain v, Ehishalo 25, Itis-

a0 application which admittedly having been made after the lapse

(1) L R. 7 AL 693,  (2) Ante, p. 223,
| 87
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of sixty days as provided by art. 171B is an application which

.cannot be entertained, becanse we should then be placing upon the
record of an appeal which has abated persous who are the heirs
of deceased respondents. I would therefore reject that applica-
_tion (1).

Refore Sir Jokn Edge, Kt., Ohief Justice, Mr. Justice Straight, Mr. Justice
Brodhurst, Mr. Justice Tyrrell, and Mr. Justice Malmood.
RAM SARUP (Drrexpixr) o. RAM SAHAT awp 4¥orEER (PLAINTIFES).*
Aot XV of 1877 (Limitation det), seh. ii., Nos. 1718, 178—Death of plaintif
respondent—DNo application for substilulion—dpplication by defendynt
appellant for hearing of appecl.

Held by the Full Beneh that inagmuch as ars. 178 and not art. 171B of the !

gecond schedule of the Limitation Ach applied o the case of a deceased respondent
whether plaintiff or defendant in the suit, an application by = defendant-appellant to

Jave his appeal heard in the absence of any representatiie of the deceased plaintiff-
spegpondent could not be allowed until the period prescribed hy art. 178 had expired
‘without the legal representatives of the deccased applying to be hreught on the record
‘in his place.

. This was a second appeal which came for hearing before
Brodhurst and Mahmood, ., who on the 24th March, 1888, passed
#he following order 3—

¢ In this case Mr. Kaski Prasad, on behalf of the appellant,

wtates that one of the plaintiffs-respondents, Ram Sahai, died more

thau sixty days ago, and that the other plaintiff-respondent, Sadho, is
not to be found. Upon this state of things the learned pleader con-
iends that his client, Ram Sarup, being defendant-appellant, was
rtmt botind to make any application to implead any person as res-
spondent to the snit ag legal representative of the plaintift-respond-
‘ent, 'and that, there being meither any right ‘to apply for such
substitution of parties nor any period of limitation applicable thereto,
the result would be that the suit will abate, and that the decree
.of the dower appellate Court shonld be reversed. The point so

raised is very similar to that which has arisen in some other cases,
such as Chajmal Das v. Jugdamba Prasad (2), whieh is to be consi-
dered by the order of the learned Chief Justice, by a Bench of

three J udges. We think that this case should also be disposed of

~ # Gecond Appeal No. 204G of 1886 from a decree of Rai Mate Din, Officiating

‘Additions] Subordinate Jndge of Ghizipur, dated the 29th May, 1886, reversinga .

deerec of Syed Zain-ul-abdin, Mun‘ﬂf of Xorantadih, dgted the 5th December, 1885,
{1) Bee "Act VIL of 1888, s. 66 (4), {2) Ante 1. 260,



