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1S8& i i 'o r  iliese reasons I decree t b e  appeal, arid as' tlie araouni
dtie for costs is a mattet* relating to accoants, the proper course is'
to set aside the order of the lower appellate Court and rem'and the

Budh Kuas: ca'se under S. 502 of the 01 til Procedifre Code to 'be dealt witJi
accordinc^ to law fis stated in this jrfdgmeat. I  order, aocordi-ng- 
Ij.' Costs will abide the result.

Caune remanded.

188 8  
ifanuaf^ 9.

Before Sir J'ohi JEdge, Kt., Chief Jmtice, and 3£r. Justice JDrod/mrst.

ARJUN SINGH ( O p p o s i t e '  t ' a k t y )  v .  SA.RPABAZ SINGH ( P e t i t i o n e r ) . * '

J P r e - e m f t i o n — W a j i h - u l - a r z —M m l  suifs—Decree not td alloio either claimant i d

fre~em;pt iniH only oj' the ̂ rojierty over xiMch he has a pre-m ptive o'igM,

W l i e r e  two rival pre-ciiiptoi’s, oaoli having an ectnal right to claim pre-ompliorr 
ttiuler a wajih-ul-arg, hriag suits to enforce their rights, iu the ahsoncc of anything irf 
the %oqjih-ul-arz to the con'trary, the rule of Muhainmactan hnf nmst ho observed, anti 
liow'ever the iiropert;  ̂ may he divicled hy the decree of the Court between the suc­
cessful pre-em’ptors, tho Court must take care that tho wlurlo sharo nmst be purchased 
■fcy both pre-emptors, or oft tho default of one by thi’i other, or that neither of them' 
s h o u ld  obtain a n y  interest in the property in respect of which tli6 suits were brought;

In two rival suits for j>i-’c-emptioh, the Court gave oito claimant a decree i« 
fespect of a three anilas shiirCj and tho othei* a decrco in I’espec'k of a two annas g(x' 
pics share 6f c'ertixin property, eaeli decrec being conditional o t i  payment of the, price’ 
within thirty days, Tho Court further directed that in tiuie of either i>re-enipt6r' 
inaking default of iVityment withitt the thirty day's, the other should bo entitled to' 
pro-empt his share oix payment of the price thereof within liftecm days of sirch default: 
Both pre-em;plors made d6fiult of paynion't within the thh'iy' days. ■. One Of them,- 
within the further pijriod of fifteen days, paid into Court the priee of th6 sha’re 
decreed in favour of the other and claimed to pro-ontpt such ttliarfi.

(affirming'tlio judgin'eht of M a tim o o T ) ,  .T.) that' the claim \'iras inaffiuissi- 
t)le, since to allow it would have tlio effect of defeating the rule of law that a pre- 
<)raptor liiust buy the whole and wot jrart only of tlie' property \Vhich lie is entitled 
to pre-empt'.

This was ati appeal under S. 10 of the Lattefa Paten t from a 
decision of Mahm'ood, J .j  sittinof as a single Judge. The facts 
of the' ease are fully stated in the jadgm ents of the Court.

Mr. J . Simeonj for the appelknt,

Knnslii Jiam, Prasad^ for the respondents*

H asimood, J .— The facts o£ this case are these : —One Ram  
K ant Misr was the owner o f a 5 annas 6 pies share, which he sqld 
under a sale-deed dated Fua badi 12, 1290  fasli (1883) to Gang^i
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Mahton and Har Bakhsb Mahtan. Upon this sale two pre-emptive 1883
siiifcs were instituted, one b j  Arjtm and the other by Sarfaraz. Arjun Sixas 
•Both suits were decreed on the I6th Augu-jt, 1884, which decrees sar̂ 'aeaz

.^ere upheld in appeal on the 31st October, 18b5. The effect of Sinqh.

.those decrees was that whilst the pre-emptor Arjim was held 
entitled to pre-empt a three annas share in lieu of Rs. IjSOS-S-O, 
ihe rival prer-emptor Sarfaraz was held entitled to pre-em pt tha 
remaining 2 annas 6 pies share on payment of IJd. 1,090-7-0.
But it was provided in both the deci’ees that in case of default of 
.either of the pre-emptors to pay in the amount above specified 
\vithin a period of thirty davs, the gther j^ire-einptor would be 
entitled to pre-empt the reniainio" portion of the share decreed 
io  the other pre-eniptor on payment of the price thereof wiihin 
fifteen days of such default.

I t  is therefore clear that the decrees of Arjnn and Sarfara?! 
related to the entire $ annas 6 pies share, subject to the restriction 
therein contained a.s I have mentioned. Such decrees were in full 
acconl with the rule which applies to decrees for pre-emption in 
cases of rival pre-emptor?, as fully stated in the case of 
Nath  V . Prasad  (I), wh.icli was approved in I lu h s i  v» Sheo
Prasad (2). I t  is also clear that each decree awarded pre-emption 
in respect of the whole subject of sale. Nor can these decrees be 
understood to have infringed the fundamental rule of jn’eTemption, 
namely, that the bargain of sale cannot be split up with reference 
to the subject-matter of the sale. This latter proposition is the 
effect of the ruling in I)arga F m sadv. Mansi (3) and the oases 
referred to therein.

W hat appears to have happened hero is that neither Arjun nor 
^arfaraz deposited their respective sums of naoney within the,
.thirty days specified in their respective decrees. The present dis­
pute, however, has arisen because Arjun, the present respondent, 
having lost the benefit of his decree, is seeking to obtain the bene- 
fili of the decree obtained by Sarfaraz; by depositiug within fifteen, 
days from the date of the default t ^  sum of Rs. 1,090-7-0 as the 
purchase-money of the % aiinas 6 pies sha.re whicli had been d.ecreed 
| ) 3  favour of Sarfaraz, and in respect of which ihe decree provided,

(1) I, L., R. 6 AH. 370. (2) I. L. R. 6 All. 455.
..... ''3) L L* B. 6 All. 423.
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that Arjiin, the rival j>re-empfcor,' might enforco pre-emption on 
default qf'paymen.t by S:irfura;Z,

Tho Court: of instance JipJd that the tleoree"obtained by 
tSarfhraz could not be exeGiited in tl)is niam)er in favour of Arjmi, 
who vag judgnjentrdebfcor of tlmt <je,cree, )̂iid that snch a pnrtinl 
execution of a pre-einptinn decree could not b(5 {i)lowed. Upon 
this ground that Oonrt 4'sal|owed the appl.icatipn for execution, 
?\'hich  ̂ I may a'ki, w.as,opposed by B^irfaraz a lap, the bo)d«r of the 
decree under which Arjim claimed. Ttio lower appellate Oourt, 
howeyer, has reyersetl that prder^ and froijj that order tl^is secoud 
appeal is preferred.

Jt seems to me clear that the hnver appellaio Tourt has mia-r 
apprehended the case and the rule of law applicable to it. I t  ig 
ndmitted that in th,e decree obtained by Arjun, the vendor and the 
v e n d e e  aa well as "the rival pre-emptor Sarfara^i ^yere defendants 
a n d  became judgnient-debtors when the claim was deore"ed. Simi­
larly in the decree obtnined l>y Savfarax the vendor q,nd the vendea 
^ere  defendants, as. also Arjnn, the rival pre'eii)ptqr. Kow this 
being so,, the decree of which the deoreo-lipldGr could ay-Hjl himself 
was the decree which he himseU'obtained, and not the decree which 
had been passed against hi(n, \yhatever its terina may have been. 
The present respondent Arjtin aUtAved his decree for pre-emption 
to lapse by reason of not; having deposited Hs. 1,308-9, which that 
decree rec^uired him tq do vvithiri thirty daya, and that decree could 
not therefore be of any further use to iiiir|. Having thus forngooa 
the benefit of his decree, I do not think ho is er^titled to execute 
the decree which Sarfaraa had obtained, pimply Ijjocause that decree, 
with reference to the other decreej allowed Arjun to pre-empt the 
ren;aning 2 ^nnas 6 pies share within f|t’fceeu days of the default 
of payrrfent of the purchase-money l̂ y Sarfara*. The effect of the 
fulin^ of the lower appellate Court vyonld be to splif; up t{ie bnrgain

• of sale, because if  Arjun could pre empt only the 2 annus 6 pies fjhare 
^  he is peeking to do hejie, the remaining 3 8i.pr\a3 '^ouid still be 
left in the hands of the vendees. The view of the taken by th© 
low er appellate Court is errqneoi|3, bocanse it is opposed, as 1 hftte: 
already said, to the very fundamental principles of the law  o f  pre^- 

M r, Ham i'rasad^ oa behalf of the. respond'^^n.t,



indeed argued that ia  dealing with this case as a Court e-secutiog 1888
the decree, I am bouad by the terms of tbe decrees, and thus I aejpit SrMBK 
am precluded from applyins; the general principles of pre-emption swabaz

at this stage. As to this contention, it is enough to say that, ia  Sik<s-h-
the first place, the decrees themselves have for their sole aim and 
end the exclusion of such a splitting up of the bargain of sale as 
would result from the order of the lower appellate Court, and in 
the nest place that in interpreting those decrees 1 cannot disregard 
the general principles of the law of pre-emption.

I  hold, therefore, that the respondent Arjan, by foregoing his 
own decree by default of payment, is precluded from availing him­
self of the decree obtained by the rival pre-emptor Sarfaraz. Jn 
this view of this case this appeal is decreed, and the order of the 
lower appellate Court being set aside, that of the Court of first 
instance is restored. The respondent will pay costs in ail the 
Courts.

From this decree Arjua appealed under b. 10 of the Letters 
Patent.

Munshi Ram Prasad, for the appellant.

Mr J . Simeonjiov the respondent.

E dge, C. J , —This appeal has ariisen in the execution of a 
decree in a pre-emption suit. The share-holder in the village sold 
to a stranger, so far as is material, a 5 annas 6 pies share.
Upon that Arjun Singh, the present appellant, brought his action 
for pre-emption of the whole sha:*e. Sarfaraz Singh, who was* 
equally entitled with Arjun to pre-emption, brought his action 
claiming to pre-empt the whole. These two actions were tried 
together by the then Judge of G-orakhpur, and he dealt with them 
jn this way : he passed a decree in Arj an Singh’s favour in respect 
of 3 annas out of the 5 annas 6 pies on payment within th irty  
days of the date of the decree of Bs. 1,308-0-0, and in favour of 
Sarfaraz Singh in respect of the renaaining 2 annas 6 pies on. pay­
ment within a hke period of Rs. l,090>‘7rn, and by both of the 
decrees it was provided that in ca,se of default on the part of 
either of the pre-emptors to pay the amount above specified within 
a period of thirty days, the other pre-emptor would be entitled

- ■ 26 ' " '  ■ :
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_ 1 8 8 8  to pre-empt the remaining portion of the share decreed to the
Abjtjk SiNaH' other pro-emptor on payment of the price thereof within fifteen

„ d a y s of such default. What has taken place is this : the two pre-
SAEPAEAZ J , . 1 . , 1 ’ a • r,- ■.

S i n g h . , emptors made default of payment \Yithin thirty  days. Arjnn Singh „
after the expiration of th irty  days, and within the further period of 
fifteen.days, paid into the Oox;rt the Rs. l,090-7~0, the pre-emption 
price decreed in respect of the 2-|- annas share, and he now claims 
in execution to have possession of that annas share. I t  appears 
that hy som e'arrangem ent to which Arjim Singh was no party, 
and which is not necessary for me to considei*, Sarfaraz Singh, 
although he made de^fault, got possession of the 2|- annas-sliare. F or 
the purposes of my judgment it is immaterial whether Sarfaraz 
Singh got possession of the 2 |  annas share or not. The Subordinate 
Judge dismissed Arjun. Singh’s claim to have execution in respect 
of the 2J- annas share. The District Judge on appeal allowed 
that claim. My brother 'Mahmood, on appeal to this Court, for 
the reasons given in his judgment, confirmed the order of the 
Subordinate Judge and set aside the order of the District Judge 
%vith costs. From that decree of my brother Mahmood this appeal 
is brought under s. 10 of the Letters Patent. The case' of Kadii 
Nath V. Miikhta Prasad (1), that of Durga Prasad v. Munsi (2), 
and that of Eulasi v. Sheo 'Prasad (3) are clear authorities in this 
Court, if  any such authority was required, to show that the rule of 
the Muhammadan law A^hich applies in pre-em ption cases is th a t 
the person claiming pre-emption must claim the whole property 
sold and not part only if he has, as against the vendee, a pre-emp­
tive right to the whole. Indeed,the case of Bulasi v. Sheo Prasad {B) 
shows that that rule applies even to the case of a pre-emptor ■who 
brings his action after another pre^eiaptor has already brought an 
action in respect of the same share. I t  is contended before us on
l)ehalf of Arjmi Singh that we should construe the decree in these 
pre-emption suits as if they gave Arjun Singh a righ t to get the
2 annas 6 pies share even if ho made default in paying the 
Es. 1,308-9-0, the decreed pre-emption price in respect of the
3 annas share which was decreed to him. I t  is contended that 
such a decree would have been a good on© according to the rulings 
of this Court. For that proposition three eases have teen

(1) L L. B. 6 All. 370. (2) 1. L. E, 6 AH. 423,
(6) 1, L, R.j 6 All, 455, •
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The first of those cases is that of Salig Ram v. Debi Panhacl (1), 188&
a Full Bench case of this Court. That case is no authority for AsjtiK SmsK
that propositioa. That case s'implj" decided that by the settlement sabsIeaz

administration papers of the ■village a sharer was entitled to main-. Sinqh.
tain an action for less than the whole share sold. The nest case
was that of Mahabir ParsJiad y. DeU Dial {2), In that case this Court
held that the appellants there, on payment of Rs. 200,’vyere entitled
to obtain a two-thirds share, and that one Daliraan should pay into
Court within the same time, that was one month, Ks. 100 and
obtain a one-third share, and that if either of the appellants in that
case or Duliman should fail to pay the amouni within one month,
“ the other of them making the further deposit within the time 
shall be entitled to the share of the defaulter.” I t  is perfectly plain 
from that judgment that the Court meant that the price of the 
whole share should be paid, and tha^not a part only of the p-rica 
should be paid by some or one of the parties. The last case relied 
on is unreporied. I t  is Second Appeal from Order No. 4 of 1886 (3).
That case is rery different from the present case. In that case the 
person before the Court was not a defaulter; He had in fact paid 
into Court the amount of money for whichj in the result of his 
appeal, i t  had been decreed he should obtain a moiety of the share. 
iNow I take it to be the law that in a ease such as this, where two 
rival pre-eniptors having each and eqnal right to claim pre-emption, 
bring' their pre-emptioa suits, and there is nothing in the mjih^uU  
arz to the contrary, the rule of Muhammadan law must still be 
observed, and however the share may be divided by the decree of 
the Court between such successful pre-emptors, the Court mast take 
care that the whole share must be purchased by both pre-emptors, 
or on the default of one by the other, or that neither of them should 
obtain any interest in the share in respect of which the pre^emp- 
iion suits arose. To hold otherwise would be to enable the share­
holders in a village who did not wish to comply with the rule of 
Muhammadan law to which I have referred, where it applies, as 
in this case, to obtain possession of a portion of the share and leaYe 
the other portion of the share in the h^nds of the vendor or vendee.
I  must apply a reasonable oonstruction to the decree of the Judge, 
of Gorakhpur, and I hold that that decree meant, to take the qasa

(1) N.-W. P. H. G, 187S, p. 38. (2) I. L. E. 1 AU. SOI.
(3) Kot yeported,
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1888 of Arjun Singh, that if he witliiu a specified lime paid the
Abjun Singk, Rs. IjBOS-S in respect of the 3 anaas share, he would be entitledj

• oa default made by Sarfaraz Singb, to obtain Sarfaraz Singh’s>5>Axtl?AEAZ
Sufct-H. share on payment within the further period of fifteen days of tha

Es. l;090-7-0. I arn of opinion that the judgment of my brother 
Mahmood is a right jadgraent iu law, and that this appeal must bo 
dismissed with costs.

Bkodhohst  ̂J . —-I concur with the learned Chief Justice iu 
dismissing the appeal with costs.

Appeal dismissed,

1888 Before Mr. Jm tioe Straight and M>\ Justice Brodkursi.
January 31.

___________  MATA.DIN AND OTHBES (JUI>&MBKT-DUBT0E9) V. CHANDl DIN
AND 0IHEE8 (DECBEE-HOLDEES). *

Hxeoiition o f decree— Ciml ProGe^ure Code, ss. 24G, 247— Cross-decrees—  
Set-off'-—Lim itation.

TJiider two decrees of the Sadv Diwani Adalat passed m 1864 ,^  was eutitlel to 
two-thirds and B  to one-third of certain inainoveable property, with, mesne profits in 
propoi-tion. Each, obtained possession of the immoveahlo property decreed to him. Ji 
appealed to the Privy Council from hoth decrees in respect o£ the two-thirds awarded 
to A . In April, 1866, pending the appeal, A. applied for an account of the mesne 
profits due to him after sotting' off the mesne profits duo to J?, but aa he failed to 
comply with a condition rGq̂ uiring him to give seeuvity for the amount claianed, in case 
the Privy Council should allow JB’s appeal, the application was struck off. In January 
liSCV B  applied for the mesne profits of the one-third decreed to him, and the Court 
found Es. 18,000 to be the amount so due, but, on api>lic8ttii>n by A , stayed further 
execution pending the Privy Coxmcirs decision. In 1873 the Privy Council dismissed 
B ’s appeal. In 1885, A) in execution of the Privy Council’s decree, applied for 
Bs, 50,000 as mesne profits in respect of the two-thirds. B  at the same time apijlied 
that the Eb. 18,000 declared in 1867 to be due to Mm in respect of the one-third might 
be set-off against the amount claimed "bj A.

JEeM that the question of the amount due to ^  up to the date when he-acquired 
possession of the two-thirds and which had never yet been decided should be re-opened 
from the point at which it was left in 1866 j that if this amount exceeded the 
Es. 18,000 declared in 1867 to be due to JS, satisfaction of A ’s claim to that extent should 
"be entered up and the balance recovered from B ; and that this course, if not strictly in 
accordance with the letter, was in accordance with the spirit, of ss. 246, 247 of the Civil 
Procedure Code, and at aU events should be allowed on principles of natural equity.

■ Keld  also that until the amount due to A  had been definitely ascertained in the 
execution department, B 's  right to niaiiitain his set-oD! did not arise; that the set-off

* First Appeal Fo, 103 of 188  ̂ from a decree of Pandit Ratan Ia I, Subordinat0 
Judge of Banda, dated the 30th April, 1887.
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