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deposition, make it apparent that he has dowe so. The second
document, to which 1 have already referred, affords a good example
of the danger in the criminal case, involving the life of an aecused,
of iaking any such presmmption as that which I was asked to
make in the case of Queen-Empress v, Riding (1). - The file in thig
case will be returned under seal to the Sessions Judge of Agra,
and he will be requested to enguire into the origin of these two
documents, and when and by whom' they were signed, and when
and by whom the alteration in that which is in English was made,
and repoert to this Court accordingly.

TyRRELL, J.—1 entirely cencur in the didmi sal of this appeal
and in directing the sentence to be carried out, and I also coneur
with what has been said by the learned Chief Justicé in respect

of the deposition of Dr. Hilion, and I fully adopt the ruling of

the learned Chief Justice in Qtleﬁn-}ﬂ’mpress v. Riding (1) and his
remarks on the same subject which have been made in the present
cases
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Closts— Morz‘j;ag&-—])ev?ee JSor foréclosure —Owrder absolute for foreclosure—3afort-
Jagee ablmumg possession— Subsequent application by morigagee to exécuis

order for costs— Civil Procedure Code, s 220—del LT of 1882 (Zvunsfer of
Property Act), s5. 86, 87, O

A decrée for foreclosure containing a distinet and separate order for costs was
afterwards confirmed by an order absolute for foreclosure, and the mortgagee under
such order obtained possession, Subsequently he applied for execution of the order
Toxr costs.

eld that the costs awarded could not be considered part of the money due upon
the mortgage, and, as’ such; superseded by the order absolute and the mortgagee’s

possession thereunder, and the application must, therefore, be allowed. Rutnessur Sein:
v. Jusodw (2) referved to"

Tre appellants in this case obtained a deeree fur foreclosure
ag'umt the respondents on the 9th Septenber, 1886, and it was

* First-Appeal No. 187 of 1887 i'rom an ordet of Maulyi Mohamed Abdul Basit-
Khan, Subordinate Judge of Mainpuri, dated the 27th May, 1887,

() 1L R, 9 AIL720. - (2) T L. R., 14 Cale. 185
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provided in the decres that in defaunlt of payment ofthe decretal
sum due on the mortgage by conditional sale on or before the Yih
March, 1887, the defendants should be absolutely debarred of @il
right to redeem the property. The decree then went on to say:-=
“ And this also is ordered, that the defendants do pay to tho plain-
15 Rs. "401-6 in respect of the costs of this Court which have
been incorred by them.”  This order was apparently passed under
8. 220 of the Civil Procedure Code.

The defcndants failed to pay the decretal money withiu the
prescribed period, and accordingly, in execution. of the decroe, the
decree-holders obtaiffed possession of the mortgaged properiy.
Subsequently, they made an application on the 10th May, 1887, in
which they claimed to recover the sam awarded Lo them for eusts
under the decres of the 9th September, 1886,

The Conrt executing the decree (Subordinate Judge of Main-
puri) gave judgment as follows, rejecting the application,

“ Certainly no costs will be allowed, because s. 87 of Act.1V of
1882 says that if sueh payment is not so made, the plaintiff may
apply to the Court for an order thut the defendant be debarred
absolutely of all rights to redeem the mortgaged property, and the
Court shall then pass such order.”” * The deferdants failed to make
payment, and the plaintiffs, having taken procecdings under the
said clause, obtained possession of the foreclosed property. The
plaintiffs have, therefore, no right to recover costs, because two
cases " are contemnplated in the section: one is that the defendants
pay the judgment-debt togethor with coets, and the otber is that
the plaintiffs obtain possession, Tu the second case, it does not at
all appear from the section that the decrce-holder shall, notwithe
standing delivery of possession, be entitled to costs. My order in
‘the yegular suit was also to the following effect:~¢ The jadgment-
debtors either pay the whole amount w1th costs or be debarred of
all rights te redeem. The forfoiture of the rights of redemption is
the result of not fully carrying out the condition of the first ease,
including costs., That case is different in which the Court awards
costs personally against the judgment-debtor who continues per-

-sonally responsible.  But when such is mnot the case, and a

general ordey is ‘made under s, 87, the third case does notvh(il.;.l»
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good, that either the Fight of redemption is barred or payment
should be made. There is no eass in which the right of redemp~
tion is barred for default in paying the principal and interest, and
yet costs reriain due separately.”

The decree:holders appealsd to the High Court.

Munshi Hanaman Prasad and Munshi Madho Prasad, for tlie
appellants,.

The respandents weré not rapresented.

Matnoon, d. (after stating the facts and the conclusions of the
Tatver Court, continued) {—1I #m unible to &ccepf this view of tha
Jaw. The decree in the case appears to have been framed iu the

terms of ss. 86 aud 87 of the Transfer of Property Aet v p{:"

1552) and of s, 94 of the samve enuctment, It is unnecessary for
e to go into the exact effect of these various sections in this casey
because the decree of the 9th September, 1886, which I am called
upon to interpret, appears to' me explicit in terws as to costs.

T¢ iz one thing to say that by reason of the money dus upon
the bai-bil-wafa mortgage thie mortgage has ceased to be redeemable;
and it is another thing to say that the order as to costs contained. in

the decree forms & part and parcel of the money due upon such a
mortgage. In a suit for foreclosure, the plaintiff may beclaiming

neither more nor less than what is really and rightly due wpon the
mortgage, and the defendant in resisting the suit would, in order
to escape costs, be entitled to show that there was 1o real dispute
or that he had been improperly i"mpleaded But in & casé like the
present, in whick the suit ended 1 in thie deoree of the Yth September

1886, the defendants appear to have disputed the rights of fore-
closure and. to bave failed in suclr defence. The order as to costs in
this case has been dealt with as a separate part of the decree un-
atfected by the question whether or not the defendants-mortgagors
paid the amount due on the bti-b il-wafa mortgage. Sueh, [ think, is

the general effect of the view adopted by the learned Judges of the

Calcutta High Court in Rutnessur Sein v. Jusoda (1), and in the -

present case it seems to me that the decree itself is explicit and
the order relating tv costs should have been allowed to be executed

by the lower Courts.”
(1) L. L. R. 14 Cale. 183,

181
1588

Dayopar
DAS

BUDH. Kvm.



182
1888

Daropsr
Das

' V. .
Buopr Kusr:

1868

Jawvary 9.

IR INDTAN LAW BEPORTS. [vOL. %

Tror these reasons I decree the appeal, and as the amount
dae for costs is a matter relating to accounts, the proper course is
to set aside the order of the lower appellate Court and remand the -
case under 3. 562 of the Civil Procedure Code to be dealt with
according to law as stated in this julgment. I order. according-

Fr. Costs will abide the resnlt,
d Cause remanded.

Before Sir Joln Edge, Kt., Chief Justice, and Mr. Justice Brodhurst.
ARJUN SINGH (OPPOSITE TARTY) ©. SARTARAZ SINGH (PEIITIONER).¥

Pre- emphon——-ﬂ ajib-ul-arz—Rival sm/.s—Dc('rae’ not te allow eibher claimant (o
pre-empt part oly of the properly over which he las o pre-cuplive right,

Where {wo rival pre-emiptors, each having an eqnal right to claim pre-empi ioft
tinder & wa;qb -ul-arz, bring suits to enforce their rights, in the absence of anything i
the wajib-ul-arz to the contrary, the rule of Mubamrmadan law must be obsery ed, and
however the property may be divided by the déecree of the Court betwoen the sue-
dessful pre-emptors, the Couwrt miust talke care that the wholo shave must be purchased
by both pre-emplors, or on tho default of one Ty the c»thm, or that neither of them
ghould obtain any intevest in the property in respect of which the snits were brought.

In two rival snits for pvc-cmptmn, the Court gave one claimant a decrce jn
vespect of a thrée annas shave, and the other a deeree in rospech of 2 two aums six
pics share of certain property, each decree being eonditional on pn)meut of the price
within thivty days. The Court further divected that in ¢ase of either pre-empior

. ii\ukiﬂg defrult of payment within the thirty days, the olher shiould bo entitled to

yive-empt his share on 'p:myment of the price thereof within fifteen days of steh default.
Both pre-emiptors made defunlt of puymont within the thirly days. - Oue of thew;
within the further period of fifteen dags, paid into Cowrt the price of the shave
decreed in favour of the otlm and claimed to pre-omph suel shard,

Held (affirming the judgment of MAmrocm, 1) that the elaim was nm’fnusm-
ble, since to allow it would have the effect of dvfumnfr the vale of law thﬂ.ﬁ 8 pre-
omptor imust buy the whole and not part (mly of the property which Le is entitled
to pre-empt

Tais was an appeal under 8. 10 of the Letters Patent from a
decision of Mahinood, J.; sitting a8 a single Judge. The facts
of the case are fully stated in the judgments of the Court,

Mr. J. Simeon, for the appellant,

Munshi Ram Prasad, for the respondents.

Mamyoon, J.—The facts of this case are these 4-Oné Ram .
Kant Misr was the owner of a 5 annas 6 pies share, which he sold
under a sale-deed dated Pus badi 12, 1290 fasli (1888) to Ganga

: “‘Appqul Xo.13 of 1887 under 5. 10, Yettors Potent.




