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iiiiscont]uct as ^Y()uld have warranted tlie Court below in setting 
aside the award, for I do not believe it. and 1 prefer the statements 
of the three arbitrators and the umpire, who very plainly gave an 
account of all tbat transpired in the cause of the arbitration pro­
ceedings, and certainly leave the impression on my mind that 
Jauki Prasad took a conscious, intelligent and voluntary part in 
the proceedings. This disposes of the second objection. 1 ther&» 
fore am of opinion that tlie award was a good award, and that w© 
have no right to Interfere with the decree which was passed in 
accordance with that award. The appeal is dismissed with costs.

Ty u ee ll , J .— 1 conciir, . _
Appeal distnisseiU

„ ,1 8 8 7 ,
jpWiRBfif 10.

CRIMINAL REVISIONAL

Before M r, Justice Straight and M r, Justice Brodhurst.

QUEEN-EMPRESS w. ZOU SlN G li.

4 c 4 X X F o f  1860 {Penal Code), ss. ZS>Q, House hro.ahin^ in order to the conir
nisson of theft-~Theft— Separate convictions and snnUnoes— Crimtnal Pruce^ 
dure Code, ss. S5p 235—Praatice~~licvision— Criminal Procedure Code, s. ■iSS-r’ 
Reference by Magistrate o f orders passed hy Sesfiiions Judge.,

Iljicler SB. 35 and 235 of the Criminal Procedure Otwle a Magistral,e may 
iega'lly pass a separate’sentence o£ two years’ rij^oroua impviBoiiineut and fin© 
under each of the sections 379 or 380 and 454 of the Penal Code, for houae-hrfjak« 
ing ill order to the commissioii of theft and thidt, the two offencoB forming 
paifc of the sarae transaction and being tried togeihor. In such a case, "vvhere the 
jjrisoner had been three times previously convicted,—/ic/r/timt the hotter course 
ŷo Îd have been to commit him to the Court of Session luidei' aa. 454-75 of the 

Code,

Bnt a Sessions Judge tityvtig such a case tuuUir r. 379 or s. 380 and s, 454, 
\voTild under no circuinstanccs he justified in piussing n sentence of ten years* 
imprisonment under the lattev pavt of s. 454 tmd of four youve’ imprisonmenfe 
under B. 880. The latter portions of ss. 464 and 457 were framed to include the  
©a&es of houge-fcvespaaser.'S and house-breakers who had not only intended to ccmmifc 
but had actually committed theft.

Qiteen-Empress v. Ajudhia (1) and Queen~JSmprBss v. Sahkurant Bho-n (2)
referred to.

A  Miigistrate is not justified in referring under a. 438 of the Criminal Firo- 
pedure Code orders passed hy the Sessions Judge on appeal, except in  very special 

Queen-Empress V. '^here Siriijh{ii)xei(ivv(id to.

(1) I. L, R., 2 A il. 644. (2) I. L. B,, 10 Bom. 49S.
, (3 ) T. L. 9 A ll, 36‘2.
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This was a reference u n d e r 's. 438 of the Criminal Procedure 
Code, made under the following circumstances. The Joint Magis­
trate of Etdvvah in a case that was before him for hearing, charged 
one Zor Singh, first, with having on or about the 17th September, 
1887, committed house-breaking ia order to the commission of 
theft in the shop of Lala Ram Bania, and with having thereby 
committed an offence punishable under s. 454 of the Indian Penal 
Code ; and secondly, with having, on or about the 17th September,
1887, committed theft of one anna’s worth of cowries in tho house 
of the said Lala Ram Bania, and with having thereby committed an 
offence punishable under s. 3'30 of the Indian Penal Code. Zor 
Singh pleaded guilty to having entered Lala Ram’s shop by climb­
ing over the tatti fastened against the door-way, and to having 
stolen thence the cowries. The Joint Magistrate observed that the 
accused ‘‘has been three times previously convicted and sentenced 
to seven days’ imprisonment, twenty stripes, and two years’ impri­
sonment. 1 do not think, however, there is any necessity of com­
m itting him for trial by the Court of Session, as I  have charged 
him under ss. 454 and 380, Indian Penal Code, two distinct offences 
having been committed, and separate sentences being legal, [vide 
Qiieen-Err.press v. Sakharam Bhan (I)]. I  deal with the case there­
fore according to the provisions of s. 35, Criminal Procedure Codg. 
Prisoner’s last conviction was under s, 454, Penal Code.' I  convict 
him of an offence under s. 454, Penal Code, and sentence him to two 
years’ r i g o r o u s . imprisonment and thirty stripes | and 1 Gonviot 
Hm  of an offence under s. 380, and sentence him to two years’ 
rigorous imprisonment, to include three months’ solidary confine­
ment. The second sentence to follow the first.” The prisonet 
preferred an appeal to the Court of SessioUj and the Sessions Jtidge, 
in disposing of it, observed ; “ I t  is true, as remarked by the Joint 
Magistrate, that the Bombay High Court has held separate donvic-  ̂
tions in such a case to be legal But in a similar case the Allaha» 
bad H igh Court set aside the sentence under s. B80 : Qaeen'-Empre&H 
T .  Ajudhia (2). 1 prefer to follow the ruling of our own High
Court, and set aside the conviction and sentence under s. 380. The 
accused pleaded guilty to the first charge, and no ground is shown 
for interference with the conviction under s: 454. Although the 

(1) I .I . .  R.j 10 Bom. 493, (2) I* I'* K., 2 AH. 6i4.
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value of the proparty stolen was trifling, the appellant had been 
till' 0 6  times previoualy oonvieted, and the sciiteuce is aot too 
severe.”

. The Magistrate of Htdwali suhniittecl a loiter to the Registrar 
of the Ot/Urt, in which lie stated the facta aljove referred to, expres” 
s e d  tha opisiion that the sentence, as modified by the Judge, was 
inadequate, aad su-ggested that, as the sentences passed by the jo in t 
M^'gistrate were in ac iordanco with the ruling of a Bench of the 
Bombay High Oourt under the Oriininal Procedure Code, Act X  
of 1882, nosv iii force, they should be restored*

B r o d h u r s T j  J ., (after stating the facts, continued).•—The iudg- 
inont reported in L L. R., 2 All, was delivered by brother 
Straight on the 19th January, ISrfO, when Act X  of 1872 was the 
Code of Criminal Procedure. Ho did not rule that a conviction and 
sentence i\nder each of lIiq sections 380 and 457 of the ludian Penal 
Code for offences arising out of the sauie transaetion was absolutely 
illegal, but ho held that “ in the interests of simplicity and con­
venience it is best to concentrate the couviction and sentence on tha 
graver offence proved.” I  notice that a siiiiihxr view was taken by a 
Full Bench of the Calcutta High Oourt iu their judgm ent ia the 
case of the ^ueen v. Eameharaii Kairi (I). Tho head-note is 
follows !■—“ The prisoner was convicted by the Magistrate of two 
separate offences under ss. 450 and 3J30 of the Penal Code, and 
seutenc^jd for both. On appeal the Sessions Judge, holding that 
tiie offence proved was under s. 457, ordered a now trial for offen- 
ccs under ss. 457 and 330. i/s^/cUhat thero ought not to be a 
new trial, but that the conviction and sentence under s. 380 should, 
ho set aside.” And Peacock, 0 . J .,  in a judgm ont concurred 
in by the other learned Judges, observed: “ The M agistrate should 
be f.autioiied to be more careful in future, and not to split up 
one single aggravatsd offence into separate offences/^' The judg­
ments above referred to of the Bench of the Bombay High Court 
were delivered by Bird wood and JardiuOj J J . ,  oH the 25 th Feb- 
ruiu’y, 18>)7, that is, since tho present Criminal Procedure Code, 
Act X of 1882, has beoii in force, aiid certain alterations have beem 
made in the Code as pointed out by the above’-mentionod learned 
Judges. Illustration 6 to paragraph I of s. 235 shows thaW, 

(1) B. I/, 189.
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if A commits bonse-breakiug by day, with iu tent to commit
adultery m th  B’s wife, A may be separattly charged with and con- Q t t e e s -

vieted of offences under ss. and 497 of the Indian Penal Code.’’ V.
Ifc admits I think of no doubt that the Joiuf; Magistrate might:, Zok Si^ias,

■\vith. reference to the provisions of ss, 35 and 235 of the Orimiual 
Procedare Code, have tried and convicted Zor Sin^h for house- 
breaking in order to commit theft and for theft, and might have 
sentenced him under the first part of s, 45i of the Penal Code to 
two years’ rigorous iniprisonmeut for house-breaking and tmder s.
S79 of the same Code to two years’ rigorous imprisonment for 
theft-- . Moreover I am of opinion that the sentences as” passed were 

•not illegal, but the best course to have adopted would, in  my 
opinion, have been that which is usual in such eases, vis., to 
have committed the accused for trial to the Court of Session, 
under ss. 454-75 of the Indian Penal Code. Although I comider 
that a Magistrate might legally pass a separate sentence of two 
ye5\,rs’ rigorous imprisonmenfc and fine under each of the sections 
379 or 380 and 454 of the Penal Code, I  nevertheless think 
that, W'ere a Sessions Judge trying such a case under the same 
sections, he would, under no circumstances, be justified in pass­
ing a sentence of ten years’ imprisonment: under the latter part 
of s. 454 for house-breaking with intent to commit theft, and, 
with reference to the provisions in s, 35 of the Criminal Pro­
cedure Code, of four years’ imprisonment under s. 380 for theft in  a 
building, for it appears to me obvious that this could not have been 
the intention of the Legislature. The offences punishable under ss.
454 and 457 of the Penal Code are,'w ith the exceptioa that the for­
mer is committed by day and the latter by night, precisely the same.
The latter part of each section enacts that, if tha offence intended 
to be committed is theft, the term of imprisonment may be extended 
from three and five years to ten and fourteen years respectively. An 
intent to eomtnit theft would not be punishable nntil after lurking 
house-trespass, or house-breaking, had been committed,. I t  is 
evident that the Lsgislaturo never meant that a house-trespassef 
or house-breaker should be liable to seveo, and nine years’ addi^ 
tional imprisonraentj merely because he intended to commit thefti 
The latter portion of each of those sections \vas obviously framed 
to iaciude the: cases of house-tmpaasers and house-breakers who
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1SS7 had not-oolj intended to commit theft, but had actually committed 
that offenoe. To seutenca a house-treapasser or house-breaker to 
the enhanced punishment of ton years’ impriaonmenfc imder the 
latter part of s. 454, because he intended to commit theft, and 
to sentence him also under s. 380 to four years’ iraprisonmenfcj 
or any other punishment for theft in a building, would virtually 
be to punish him twice for the siiuie offence, and would be grossly 
unjust Had the 'Joint Magistrate in the exorcise of a wise dis~ 
cretion adopted the course I have above mentionedj that is, had 
committed Zor Singh under sa 454-'?5 of the Penal Code to tlie 
Court of Session, there would have been no ground whatever foi‘ 
this reference. I  think for the reasons recorded by my brother* 
Straight in Queen-Empress v. Shere Singh (1) that references such 
as this, by a Blagistrate against the order passed in appeal by his 
superior officer, tlie t3esaions J  udge, are generally inconvenient and 
undesirable, and are only justifiable in very special cases; and 
having regard to all the circumstances of the case, I do not think 
that any interference in revision is necessary in the present 
instance.

SrnAKSHT, J .— I entirely concur in the view of my brother 
Brodharst, that this is not a case in which we should interfere. 
Let the Mamstrafce be so informed.

1887 
t>ecemler 20.

FULL BENCH.

Before Sir John Er/je, K ,T ., Chief Justice, M r, M r.Ju d iee  Brod
hursif Mr, Justice Ti/rrellf and Mr* Juaiice Mujmood.

QUEEN BjMPRBBS », IMAK A l l  a ôthkr.

A ct X iF o /1 8 0 i i  {Ptnal Code), s. 295—“ Object^* h^ld sacred by any class o f persons 
‘'-K illin g  cows in a public place.

The word “ oViject ” in a. 295 of tho Penal Code does not include animate 
objects.

In this case two Muhammadans, Im ani Ali and Arairuddin,, 
were convicted by Mr. E. T. Lloyd, a M agistrate of Shfthjah^npurj 
of an offence punishable under s. 295 of the Penal Gode (destroy­
ing an object held sacred by any cUiss of persons), and were each 
sentenced to pay a fine of Hs. 2f>.. I t  appeared that each of th® 

(1 )  I. L. B ., 9 AH, 36S.


