
5S37 Before Mr, Justice M almood.

MADHO LAL and an o th er  CDEOKEB-HOLDaEs) v. KATWAHI
(J  {JDGMENT-DEBTOR)^

Execution of decree-^Decree for enforcement of hypothecation'— Objection judgment-
debtor that property ordered to be sold is not legally transferable under N .-W ,
F. Rent Act, a, 9— Such objection not entertainabh in execution,

Iti esecuilon of a decree for enforcement of hypothecation by sale of speciSc 
property, an objection by the judgment-debtor that the property ia not transfer
able, with reference to s. 9 of. the N.-W. P. Rent Act, cannot be entertained.

The faeLs of this case are sufficiently stated in the judgm ent of 
the Court.

Lala Juala Frascd, Blnnabi E m unian Prasad^ and Munshi 
Sukh Ram^ for the a{)pellan{s.

Munshi Kashi Prasad, for the respondent.

Mahmood, J .—The facts of this case are very simple. ‘ The 
appellants decree-holders arc zamindars of the village in which the 
land to which this litigation relates is situatGj and that land was 
hypothecated by Musainmat Katwari, judgment-deb'tor respondent,, 
to the appellants on the 2dth Febnuuyj la7G, The money due 
upon that mortgage not huving been paid, a suit was broixght 
thereunder resuliing iu the claim being decreed on the 24th Feb
ruary, 1882. The decree specifieally directs tliat the laud now in 
question should bo sold in enforcement of the lien.

By an application made on the 9tli February, 1884, the decree 
of the 24th February, 1882, was sought to bo put into execution 
by the decree-holdcrs appollants, but such oxeoution was resisted 
by the jiidguient-debtor, Musammat Katwari, upon the ground 
that the laud which >sho held was an occupancy tenure which could 
not he transferred under s. 9 of the Rent Act, 'and this plea having 
been accepted by the lower Ooiirts, the application for execution 
has been disallowed.

From the. order so disallowing the application this second 
appeal has been preferred, and i  am of opinion that it should pre- 
\^ail. There is no question that the land held by, the respondent, 
Musammat Katwari, is an occupancy tenure, such as that conteuir

* Second Appeal No, 1G03 of 188(3 from a decree of J. Deas, Esq., Diatricfc 
Judge of Jaiinpvir, dated the 10th Jnly, 1886, confirming a decree of Maiilvi 
Nfiyur-uMah Rhari, bultordumlo Judge of Jauiipur, djitcd the 22ud Septembers 
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Katwaei.

plated by, s. 9, and within the prohibition of that section against 1S87 
transfer. The nature of such tenures Tvith special reference to the Madko Lai 
question of transferability was fully discussed by me in Gopal 
Pandey v, Parsotam Das (1), though, I  being in the minority, the 
majority of the F all Bench held that thfe hypotliecation by an occu
pancy tenant of his right of occupancy was not a transfer within 
the meaning of s. 9 of the Rent Act of 1873, which Act would 
govern the hypothecation of the 24th February, 1876, whereon the 
decree was obtained by the appellants on the 24th February, 1882.
From the opinion expressed by the m ajority of the Full Bench in 
that case I still dissent with profound respeco^ the more so because 
I  find it ditBcult to reconcile the ratio decidendi of that ruling with 
a more recent Full Bench ruling, Gcmga Din v. Dhurandfmr Qlngh
(2)j in which they held that an usufructuary mortgage was a trans
fer, and the prohibition of s. 9 of the Kent Act applied to such a 
case.

But it is not open to roe to consider in this case the ques
tion as to the validity of the hypothecation of the 24th February,
1876, or the correctness of the decree of the 24th February,
1882, because that decree having been passed^ the proceedings 
which have given rise to this appeal were taken only in eseciition 
of the decree, and, as such, this Oourtj as much as the Courts below, 
is bound to give effect to that decree. Mr. Kas/ii Prasad^ however, 
contends on behalf of the respondent that the specific provisions 
of s. 9 of the Rent Act having prohibited transfer of such occu
pancy holdings, the lower Courts were right in not giving effect 
to the terms of the deci^ee, and in declining to sell the property by  
auction in execution of that decree. For this contention the learned 
pleader relies o n ' jRam Singh v, M urli Dliar (3), where it was 
held by the Full Bench that the land-holder who had attached an 
occupancy right of an occupaiioy tenant in certain land in e^iscii- 
tion of a decree before Act X U  of 1881 came into force^ was not 
entitled under s. 2 of that Act to bring such right to sale after- 
that Act came into force, that section not saying the right of the 
land'^holder to bring such right to sale in exeoutron of the decreej 
and 8. 0 of th a t Act expressly prohibiting the sale of. such a right 
in execwtioB of a decree.

.(1) I. L. B., 5 All. 121. . (2) 1, L. B ., 5 AIL i9 5 r
CS) LL.B.,4 A l l .m
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If  the Full Bench ruling relied upon were on all fours with 
this case, I  should of coarse have felt it my duty to have followed 
it, sitting as a single Judge, but the case is distinguishahle from, 
the 0 Q6  before me. In  the case before the Full Bench the decree 
was a simple money decree, so far at least as the property which 
had been attached in execution thereof and to which that litigation 
related was concerned. In  the present case th& decree of the 24tli 
February, 1882, irt not a simple money decree. -It is a decree 
which decrees a claim fur money, and orders sale by specific enforce
ment of lion against the land v/hich forms the subject-matter of 
this dispute. It may Be that the decree was erroneously passed, 
but the Oourfc executing that decree has no power to go behind it 
and to decline to execute it, because such a refusal to execute tha 
decree amounts to nullifying the decree altogether. This view 
was expressed by me in the case of Bisheshar Rai r . Su'khdeo Rai 
(1) where the case was very similar to this, and Oldfield, J ., con
curred with mo in holding that when a decree is passed and speci
fically directs the sale of a tenure which may or may not be trans
ferable, the Court executing the decrce is bound to. give effect to

Cl) T hefaetsof ihia caseare sufficiently 
s t a t e d  i n  t h e  j u d g m e n t  o f  Mabmood, J .  

Munslii Snkh Bam^ for t h e  a p p e l l a n t ,  
L a l a  J m la  Prasad, for t h e  respon- 

denta.
Marmood, J.—The facts of ihis case, 

so far as it is necessary to state them, 
ate very simple, Sukhdeo Rai and others 
executed a hypothecation bond ou the 
lOth September, 3 874, in favour of 
Bisheshar liai, and subsequently sold 
the hypothecated property to Eainjaa 
Eai, who is the reapoinJeiifc in this 
second appeal; On the Sist Mareh> 
1882, Bisheshar Eai obtained a decree on 
Ills hypothecation bomi not only against 
the obligors, buij'also against Harajna 
Bai. The decree in clear and specific 
terms decreed the sale of the mortgaged 
property in satisfaction of thQ mort
gagee’s claim. The present dispute has 
arisen out of Bisheshar liai’s applica
tion to put in force the mandale of tho 
Court of.the Slst March, 1882. He is 
met by the objection that the property 
BQOTtgaged is a non-saleable tenure, its 
pale bfcitig made ilfegal by s. 9 of Act 
X II of 1881, There is much donbfc 
whether the tenancy here ia one nt 
fixed rates, and as such not subject to 
the prohibition contained in that section. 
The Courts below have gone behind thcj 
decree, and have arrived ut the c^n elu

sion that the property mortgaged and 
ordered to be sold was merely an occn« 
pancy tenure, and that its sale was pro* 
liibited. Such questions could be dealt 
with only in the suit, but the oction 
of the lower Courtis anioants to a pro
ceeding whicli practically nullifies the 
decree of 1882, The appellant before 
us complains of- this, and rightlyi 
becauao where a clear and specffie order 
is made by a decree, it; is not competent 
to a Gouft in its execution department 
to take notice of any- matter except 
that which relates to execution. We are 
not concerned here as to what may ho 
properly ordered as to third parties. 
As between the parties to  the decree, 
there is nothing in s, 2 ‘U  (c', whicli 
justifies such ft procedure tis that of 
declaring a decree to bo illegal and 
refusing to carry it into execution. I  do 
not think that the law contemplates 
anoh procedure when an application for 
enforcement of decree is made.' I would 
set aside tlie orders of the lower Couft, 
and direct the flrst Court to entertain 
the decree-holder’s application for exe« 
cution, and diapose of the same accord
ing to law. The coats of the present 
appellnnt in this and the lower Court® 
to be costs iu the cause.

Oi»ra]uD, J.—I eoncur.
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ifc and not to queatioa the validity of the decree. I  still adhere to 
the views'which I  expressed IE that case, and following them am 
constrained to decree thjs appeal, and setting aside the orders of 
both the lower Courts, to remand the case to the Court of first 
instance for executing the decree of the 24th P ebruarjj 1882, with 
reference to the observations •vvhioh 1 have made. Costs will ahide 
the result. 1 wish only to add that I  must not be understood to 
say anything as to whether the auetion-sale whieh would take place 
in execution of the decree would or would not convey any valid 
title to the purchaser (1).

Cause remanded.

Madho Lai, 
c.

E atwabi*

1887

Before Mr. Justice Straight and Mr. Justice Brodhursi.

B A N S I O a A B  ( D e f b h d a k t )  v . S A N T  L A L  a n d  a n o t h e b  ( P x i is T is ’i ' s ) /

Hi/pothecation— Moveable properiy— Non-exisievi ■moveables— Contract to assign afier 
acquired chatteU— CompUtion o f assignment on property coming into exisienee^  
Tranrferee with notice o f kt/polfiecation’~-Suit against transferee fo r  damages 

fa r  ■wrongful conversion— Measure of damages.

Held, u p o n  p r i n c i p l e s  o f  e q . t ! i t y ,  t h a t  a l i y p o l l i e c a t i o n  o f  c e r t a i n  f n t i i r e  i n d i g o  

p r o d u c e  ’W as a  v a l i d  c o n t r a c t  t o  a s s i g n  s u c h  p r o d u c e  w h e n  i t  s h o u l d  c o m e  i n t o  

e x i s t e r i c e  ; a n d  t h a t  t h e  h y p o t h e c a t i o n  b e c a m e  c o m p l e t e  w h e n  t h e  c r o p  w a s  g r o w a  

a n d  t h e  p r o d u c e  r e a l i z e d ;  a n d  w a s  e n f o r c i b l e  a g a i n s t  a  t r a n s f e r e e  o f  s a c h  p r o 

d u c e  w i t h  n o t i c e  o f  t h e  o b l i g e e ’s  e q u i t a b l e  i n t e r e s t .  Collyer v , Isaacs {2) a u d  

Eolroyd V. M arshall (.3) r e f e r r e d  t o ,

also that such au interest would not avail agaixi«t a tranaferee witlioufe 
notice. Joseph v. Lyons (4) and Jiallaa v. Mohinson (5) referred to.

In a suit against such-a transferee -with, notice, who had sold thifi producej 
for damages for wrongful conversion of the s e c u r i t y t h a t  the measure of 
damages, under ordinary circnnastances, and where a fair price had been obtained, 
would be the amount 'which the defendant had realized by the sale. M isri L a l  
r .  MozAar i?ossain (6) referred, to.

The facts of this case are stated in the judgment of the Court,

18S7
Deoemier 5>-

» Second Appeal No. 1430 of 18-86̂  from a decree of T . Ei Wyer, Esq., 
District Judge of Meerut, dated the 22nd July, 1886; reversing a decree of Babis 
Erij Pal Das, Suburdinate Judge of Meertifc, dated the i2tb  April> 1^8§i.

(I )  This case was followed in J2a??J£(o 
bind Das y . G uhar Singh  (H. A. No. 
6S8, Of 1887) decided the lltb  August, 
l887j Jvgraj Puri v. Harbans Dyal (S. 
A. N0 .  25S of 1887) decided the 3rd 
January, 1688, and l i a i ’<r. Ram
Ohulam (S . A. No. 896 of 1887) decid- 
ed the 27tln JaTOary, 1888,

(2 ) L. a,,: 19: Ch. I). 342.
C3) L .H ,, 10 H. L .1 9 1 ; 36 L. J* 

' Ch. "
(d) L  B. 16 Q. B .D . 280.
(5 ) L. K., 15 Q. B. D. 283.
(6 ; L L .B „  13 Calc, m


