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Before Mr. Justice Makmood,
PRAN KRUAR (Jupcuext-pesror) v. DURGA PRASAD (DE£CRER-HOLDER).*

Eaecution of decree—Decrae for enforcement of hypothecation — Decreelimiting judg-
ment-debtor’s liability to the hypothecated properiy.

A decree vpon % hypotheeation bond which only provides for its enforce-
ment againsi the hypothecated property cannot be executed against the person or
other property of the judgment-debtor, though an order for costs contained therein
may be so executed, ’

The facts of this edse are sufficiently stated in the judgment of
the Court.

Babu Ratan Chand, for the appellant.
Munshi Kashi Prasad, for the respondent.

Mammoop, J.—The facts of the ease, as they have been put
before me by the learned pleaders of the parties, are the follow-
ing s~

The present appellant, Musammat Pran Kuar, judgment-debtor,
executed a hypothecation bond in favour of Sahu Durga Prasad,
the decree-holder-respondent before me, who, having sued upon
the bond, obtained a deeree on the 7th July, 1881, Tt is also
‘admitted that the decree was put into execution, and the property

hypothecated in the bond, the lien created whereby was given

eftect to by the decree, has already been brought to sale in -execua

tion of the decree,

The present litigation has arisen out of an application made by
the decree-holder for the execuation of the above-mentioned déeree,
" not against the hiypothecated property, but against the other pro-
perty of the judgment-debtor, the appellant before me, and person~
ally against her. To this application objections were taken by the
appellant,in which the main contention urged by her was that neither
was she personally liable nor her property other than that hypotheca-
ted could be sold in execution.  This contention was accepted by the.
Court of first instance, which disallowed the application, but upon
appeal to the lower appellate Couzt, the learned Judge of that
Uourt reversed the ﬁrst Court’s order i in a Judmnent whlch ruﬂg
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as follows :—¢ The prayer for relief distinctly asks that if the
bypothecated property be not suflicient, decree may be satisfed
from the other property -of the debtor. Now decree was given
uccdrding to the claim. One would suppose that the Munsif had
never seen the file, I accept the appeal and cangel the order of
the Munsif with costs. Dccree can be executed against the other
property of the judgment-dcbtor, but as to her person I say

nothing.”

Trom this order this second appeal has been preferred, and Mry.
Ratan Chand for the appellant contends that the only point on
which bo relies in support of the appeal is that the terms of the
deeree of the 7th July, 1881, cannot bear the interpretation which
the learned Judge of the lower appellate Court has put upon it.
The original decree is framed in the Hindustani language and I
have carefully read its terms, The effect, ay I understand, of the
original Hindustani may be represented in English in the following
terms :—*¢ It is ordered and de‘creed that Rs, 946-5-0, the money.
claimed, and Rs. 97-14-6 costs, making a total of Rs. 1,044-3-6,
together with future interest at annas eight per cent. per mehaem, be
decreed ez parte against the defendant. If the defendant within
a period of six months pays up the amount deeregd, then the decroe
will become inoperative ; otherwise it will be executed, and the
};ypothecated property having been brought to sale, the decretal
amount will be paid from the proceeds thereof ; and it is also ordered
that the defendant pay to the plaintiff the sum of Rs. 99-14-G
in respect of costs of this Court to which she has been rendered
liahle. o '

Mr. Ratan Chand argues that these terms of the decree are
Jimited to the liability of the hypothocated property and do not:
render the judgment-debtor liable pex'son:allf fo any execution that
can be taken out under the decres. [ am of opinion that this con-
tention is sound, but only to a partial extent. In the case of Laghy-
bar Dayal v, Hehi Bakhsh (1) Mr. Justice Oldfield and myself had
to consider a gimilar question of the interpretation of a decree,
and in that case both of us concurred in holding that a decree that
was worded similarly to thisso far ds the présent point is concerned,” .

‘ (1) 1o L R., 7 Ally 4504
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was limited {o the liability of the hypothecated property, though it
decreed a personal obligation, so far as order as to costs was con-
cerned, This is a case in which a similar question arises, and
I still adhere to the views expressed in that case. These views
ars in accord with those expressed by Mr. Justice West in the
recent case of Sheik Budan v. Ramshandra Bhunjyaya (1), and I
amnot prepared toalter the views which were adopted in the former
roling.

My, Kashi Prasad in resisting the appeal argues that the_first
part of the decree dealares the liability for the whole amount to be
borne by the hypothecated property, and also personally by the
‘judgment-debtor. For this contention he relies upon a Full Bench
ruling of this Court inthe case of Debi Claran v. Pirbludin Ram (2).

" Inregard fo that ruling, all I need say for the purposes of this
case is that the decree considered there was differently framed, and
the ruling is inapplicable to the present case.

The interpretation of the decree, as I wunderstand it, is that it
limits the liability for the principal sum of the money claimed to
the hypothecated property, but that the order as to costsis an order
- which could be executed to the extent of such’costs against the
judgment-debtor. I therefore decree the appeal, and, setting aside
the order of the lower appellate Court, direct that the execution
of the decree against the judgment-debtor-appellant personally
be limited to the order as to costs which the decres contains;
but as this view of the case was not taken by the Courts bélow,
the proper course for me is to remand the case to the Court of first
‘instance under s, 562 of the Civil Procedure Code for being dealt
with according to law with: reference to the observations I have
made.

 Costs will abide the result.

* Canse remanded,

(1y LL R, 11 Bom, 887, (2) L L. Ry 8 Al 588,
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