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DecemiBr 3
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Execution o f decree—' Decree for enforcement of hijpnthecation—Decree Im iting  jndg- 
ment-debtor’s Udbiliiy to the hypothecated property.

A  decree upon *a liypothecatioa Taond which only provides for its enforce­
ment against the liypofchecate(3 property cannot lie esecat-.ed against the person or 
other property of the judgmeut-debtor, tliough an order for costs contained tliereia 
may be so executed.

The facts of this ca*se are sufficiently stated in the jadgtnenfc of 
the Court.

Babu Ratan Chand, for the appellant.

Munshi Kashi Prasad^ for the respondent.

Mahmood, J .—The facts o f the ease, as they have been put 
before me by the learned pleaders of the parties, are the follow - 
ing

The present appellant, Musammat Pran Kiiar, jndgment-debtor, 
executed a hypothecation bond in favour of Sahu Durga Prasad, 
the decree-holder-respondent before me  ̂ who, having sued upon 
the bond, obtained a decree on the 7th July, 1881. I t  is also 
admitted that the decree was put into execution, and the property 
hypothecated in the bond^ the lien created whereby was given, 
eSect to by the decree, has already been brought to sale in -ejsecu;  ̂
tion of the decree.

The present litigation has arisen out of an application made by 
the decree-bolder for the execution of the above-mentioned decreSj 
not against the hypothecated property, but against the other pro­
perty of the judgment-debtor, the appellant before me, and person­
ally against her. To this application objections were taken by the 
appellant, in which the main contention urged by her was that neither 
was she personally liable nor her property other than that hypotheca-' 
ted could be sold in execution. This contention was accepted by the 
Court of first instance, which disallowed the application, but upoti 
appeal to the low er. appellate Oourt^ the learned Judge of that 
Oourt reversed the first Court’s order in a judgment which runs

* S&coad Appeal No. 1785 of J8SS from a decree of G. W . i?. W atts, Eaq ,
Distdiat Judge of MoradaMd, dated the 0th A'ugH8t,188C, rerersing- a deetee of 
Babu Gopal Dattft, MuBsif of Bjlari, dated the 1861.
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as follows :— The prayer for relief distinctly asks that if the
KAN Koab hypothecated property be not sufficientj decree may be satisfied
DtmoA from the other property . of the debtor. Now decree was given

rs&SAUa according to the claim. One would suppose that the M unsif had
never seen the file, , I  aocepfc the appeal and cancel the order of 
the Munsif with costs. Decree can be executed against the other 
property of the judgment-debtor, but as to her person I  say 
noth ing .”

¥rom. this order this second appeal has been preferredj and Mr» 
JRiilan Chand for the appellaufc contends that the only point on 
which he relies in support oi‘ the appeal is that the terms of the 
decree of the 7th July, lS8Jj,cannot bear the interpretation which 
the learned Jadge of the lower appellate Gourt has put upon it. 
The original decree is framed in the Hindustani language and I  
have carefully read its terms. The effect, as I  understand, of the 
original Hindustani may be represented in English in the following 
terms ^^It is ordered and decreed that Rs. 946-5-0, the money 
claimed, and Rs. 97-14-6 costs, making a total of Rs. l,044-3-6j 
together with future interest at annas eight per cent, per mensem, be 
decreed ex parte against the defendant. I f  the defendant withia 
a period of six months pays up the amount decreed, then the decree 
•will become inoperative ; otherwise it will be executed, and tho, 
hypothecated property having been brought to sale, the decretal 
amount will be paid from the proceeds thereof ; and it is also ordered 
that the defendant pay to the plaintiff the sum of Rs. 99-14-G 
in respect of costs of this Court to which she has been rendered 
liable. '

Mr. JRatan Chand argues that these terms of the decree are 
limited to the liability of the hypothecaled property and dq not. 
render the judgment-debtor liable personally to jiny execution that 
can be taken out under the decree. 1 sim of ojiinion that this con­
tention is sound, but only to a partial extent. In the case oi Haghu- 
bat Daytil v* llahi Bakhsh ( I )  Mr. Justice Oldfield and myself had 
to consider a similar question of the interpretation of a decree, 
and in that case both of us coiiourred in. holding th a t a decree that 
was worded similarly to this ’so far as the pres^int point is conoerned/: 

(1) I* L. B ., 7 AII, '450'«
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was limited to the liability of the hypothecated property, though it 18S7 
decreed a personal obligation, so far as order as to costs was con- p^ak- Kttae 
cerned. This is a case in which a similar question arises, and 
I  still adhere to the views expressed in that case. These views P easab. 

are in  accord with those expressed by Mr. Justice W est in the 
recent case of SJidk Budan  v. Ramchandra Bliiinjgfaya (1), and I  
am not prepared to alter the views which were adopted in the former 
ruling.

Mr. Kashi Prasad in resisting the appeal argues that the first 
part of the decree deolares the liability for the whole amount to be 
borne by the hypothecated property, and lilso personally by the 
judgment-debtor. For this contention he relies upon a Full Bench 
ruling of this Court in the case of D M  Chavan v. Pirhhudin Earn (2).
In  regard to that ruling, all I need .say for the purposes of this 
case is that the decree considered there was differently framed, and 
the ruling is inapplicable to the present case.

The interpretation of the decree, as I understand it, is that it 
-limits the liability for the ptincipal sum of the money claimed to 
the hypothecated property, but that the •order as to costs is an order 
which could be executed to the extent of suoh**costs against the 
judgment-debtor. I therefore decree the appeal, and, setting aside 
the order of the lower appellate Court, direct that the execution 
of the decree against the judgment-debtor-appellant personally 
be limited to the order as to costs which the decree oontaine i 
but as this view of the case was not taken by the Courts below, 
the proper course for me is to remand the case to the Court of first 
instance under s. 562 of the Civil Procedure Code for being dealt 
with according to law with reference to the observations I have 
inadG.

Costs will abide the result.

Came rmand@&
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