
is to lay down general principles that the espeoi'al and estraordin- i8«7 
ary remedy by invoking the re visional powers of this Court should sheoPbI sI d 
not be exercised unless as a last resource for-an aggrieved litigant.
In  this case the ordinary remedies have not been adopted by the Easttoa 
petitioner, and I do not think it is necessary for me, as a Court of revi-  ̂ •
sion, to go into the detail whether or not such facts exist as to justify 
the conclusion that the lower Court did not exfercise jurisdiction.

Pandit Sundar Lai in an elaborate and able argument has, in­
deed, contended, as a matter directed to induce me to exercise the 
revisional powers of this Court, that the simplest course would bo 
for me not only to decide matters of fact which would suggest ona 
decision or other as to jurisdiction, but also to decide, even if  there 
was jurisdiction, whether or not sufficient reasons esisted for strifc- 
ing off the case in default. All I need say to this argument is 
that I do not think that the Legislature intended this Court, as a 
“Court of revision, to exercise any such functions. I , therefore,
. decline to interfere in revision and dismiss the application with costs.

Applicalion rejected, 

APPELLATE CIYIL.
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Bejore Mr, Justice Straight and M r Justice SroJhuni,

C H A J J t r  ( D k i t e n d a n t )  V.  S H E O  S A H A I  ( P i A i H r i F i ’) .  „  .Novmbef.M
Pre-emption—Jtival smta— Each pre-etnplor made defendant in the other's m i i - S u i t i  

t r i e d  together^ but decided l‘y  separate decrees-^-Decree allowingpre-empiion iit me 
cage only on condition o f  default ii/ other pre-emptoe— Finality of decree in superiar 
>prexemptor^t su it.^A ppeal hy inferior pre-empior in'Jiis own suit—Appellate Court 
not competent to alter decrteso as to affect svperior pre-emptor's right.

In two riral suits for pre-emptioa each pre-emptor was made a defendant ia 
tbe other's suit. The suits vrere tried together upon the same erideiace anS were ; 
disposed o{ by a single judgment, but by separate decrees, Iq one of fclie su»ta the 
*pre-en>ptor obtained a decree ia the terms of s. 2 l i  of the Civil Proeednte Code. 
In ( he other, the pre-e0iptor obtained a decree, subject to the cbhditi<>n that, in ths 
cyent of the first pre-emptor failing to execute his decree, the second pre-«mptor 
Bhouid be entitled to esecu teit. Tliie d^cnee ia the first suit was not appealed,' 
and became finaU The second pre-emptor appealed from the deeree in his owa 
suit, upon the grounds that the aroount ordered tp be paid was excessire, and that 
the first pre-emptor had lost his tight, and the decree in the second suit should 
not have been made subject to the condition above stated.

; ■ Seeopd Appeal No, 1427 fof 18S6 from a deeree of H, G-Pearse, * 
r;i)istyi<5t Ji|dge Sated tbe H th May, 18S5, retereiag a decree of Baba
; ^xijpftl I > » 8 , M e e r u t ,  diwed the 1st March, 188ff,

......" * 1 7



188?  F f lW  t h a t  t h e  a p p e l l a n t ,  i f  h e  d e s i r e d  t o  g e t  r i d  o f  t h e  d e c i s i o n  r e u a r d i n g

.......... — the iit'st pre-enipfcox’s prefi-rential right:, aliouM have appealed again^'t the fii’sfc
G h a j j u  p r e - e i n p t o r ’a d e c r e e ,  h u t  t ) i a t  t h a t  d e c r e e  h a v i n g  b e c o m e  f in a l ,  t h e  q u e s t i o n s

S h e o  S a h a i , b e tw e e n  t h e  t w o  p r e - e t n p i o r s  c o u h l  n o t  b e  r e - o p e n e d  o u  a p p e a l  f r o m  t h e  s e c o n d

p r e - e m p t o r ’s  d e c r e e .

This was a reference to a Division Bench by Mahmoocl, J., 
under the proviso to liule I  of the 8uh*s of l l ih  June, 1887. The 
order of reference, in winch, tlie facts are fully stated, was as 
follows :—

M a h m o o d , J * — ^This : s  a case in which the question raised 
seems to be oae of sufficient importance to be referred to a Division 
Bench.

The facts are that three persons, Sikand;\r, Aladad, and Durjan,
executed a sale of their 10 biswanais share in favour of two personsj
Sheo'Saliai and Harjas, on the 6fch June, 1884, for a sum repre­
sented in the sale-deed as Rs. 4,000. Thereupon Chfjjjn, the pre- • 
sent liefendunt, appellant, instituted a suit to enforce liis right of 
pre-emption ou the 3rd -/uue, 18b5, and to this suit he impleaded 
the vendors and the vendees, and subsequently the name of Sheo 
Bahai, plaintiff, respondent, was also added. This suit waS" num­
bered loO in the register of the first Court.

Similarly Sheo Sahai, plaintiff, respondent, instituted anoiher 
suit to enforce his rioht of pre-einpti(vn in respect of the same salOj 
dated the 6th June, 1884, and to that suit be impleaded the ven­
dors and the vendees _ and the rival pre-ernptor, Ohajju, |)laintiff 
in the suit No. ISO- . This suit was inntituted two days after the 
earlier suit, i.e., on the 5th June, 1885, and was numbered 131 in 
the register of suits.

Both these suits appeal'-to have been tried together and upon 
the same evidence, and resnjted in two dojcrees of even date, namely, 
the 1st March, 1«86. In the judgm ent of the first Court it was 
held that Ohajju, plaintiff in the suit No 13u, had ji right of pre- 
eraiition superior to that of Sheo Snhai, plaintiff in suit No. 131; 
Therefore the first Court passed a decree enforcing the right of 
Chajju to the property in suit upon payment of Es. 4,000 as the 
consideration money in  suit No. 130. In  the other suit. No. 131, 
in which Sheo Sahai was the plaintiff, the first Court decreed his 

but rendered the decree subject to the oondition that^ in th®
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event of the pluiatiff Obajja ia tli6  other case fniliiig to execute liis 
decree, Sbeo Sahai was euti;lod to execute it. Chajju, pk iatilf in Ghaj,t0

saifc iS'o. ISO, did not appeal, nor did Sheo SsJiai or any otliei* ssao'SAUAr
defendant to tbat action appeal against tlie decree in that salt. But 
Sheo pLiintiff in the suit Ho. 131, being dissatisfied with the
decree passed in bis favour, apjiealed to the lower appellate Court 
principally iipon the ground that the amount of consideration vras 
excessive, and that the pre-eniptor Chajja, plaintifi in the other suit, 
had lost the right of pre-emption, and, as such, did not stand as aa 
impediment to the exercise of hLs right of pre-emption. .

Upon this appeal from the decree in suit Ê o, 131 the learned 
Judge modified the decree of the first Court by reducing' the pur­
chase money to Rs. 701, and holding that Chajja had no right of 
pre-emption, because he was in collusion with the vendees of the 
sale of the 6  th June, -3 884.

In  second appeal it is contended by Mr. Sundar Lai that the 
judgm ent and the decree of the lower appellate Court is erroneous, 
because tlie decree before him was the decree in suit No. 131, and 
the decree in the suit, No. IS'), not. having been appealed againstj 
became final, and as such binding upon the parties, the r i ta l  
pre-emptors, namel3 ', Ohajju and Sheo Bahai, and that the lower ap­
pellate Court in adjudicating upon the decree in suit No. 131 practi­
cally set aside the finality of the decree in suit No, 130. Mr,
Cliaudhri on the other side contends that the effect of the decree 
of the lower appellate Court must be held to be limited to modify­
ing the decree in suit No. 131, and the fact that the effect of it 
may be inconsistent with the decree in suit No. 130 does not vitiate 
the validity of the lower appellate Court’s decree in this? case.

In  the case of Kashi Natli y. Mukla Prasad (1 ) I have expressed 
my view as to the array of parties in cases w herein  respect of 
one and the same sale rival suits to enforce the right of pre-ein^tioa 
are instituted. But the question raise(| i;n this ease is one not 
covered by that ruling, and it is one which 1  consider suftioiently 
important to refer to a division Bench. I therefore, undei the 
proviso to Eule I of l l th  June, 1877, refer the case accordini iv,

the appellant.
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188? Babu Jogindro Nath Chaudhri, for tlio respondent.

Ch ĵju Straight and B rodhuust, J J . —The facts of this case are
t5, ^

SnEo S ahai. very fully and clearly stated in the referring order of our brother 
Mahmood. The only argument addressed to us was based upon 
the sixth plea taken in the memorandum of appeal, namely, 
that the decree parsed in favour of fche defendant-appellanfc in suit 
Ho. 130 having become final by reason of no appeal being pre­
ferred from it, the matters in issue between him and the plaintiff 
j^o. 131, respondent Hefore us and defendant in suit 130, had 
been hoard and finally determined, and could not be again tried 
and determined in the appeal from the decree passed in suit 131, 
"We are upon consideration constrained to hold that this conten­
tion 1 3  a sound one and must prevail. I t  is true that the first 
Court tried the two suits 130 and 131 together and disposed of 
them by a single judgm ent; but separate decrees were preparetf, 
eacli of whicli was appealable by the party  or parties aggrieved 
thereby, and, failing such appeal, finally settled the question between 
the plaintift on the one side and the defendant on the other. 
In  suit 130 as between the plaintiiT Chajjii and the defendant Sheo 
Sahai, the decree determined the issues as to the, former’s pre­
ferential right over the latter, and the amount to be paid, and 
directed the period within which it was to be paid, in accord­
ance withi the provisions of s. 214 of the Civil Procedure Code. 
This decree still stands, and the Ks. 4,000 having been paid in h j  
Cbftjju, the decree-liolder, within tho specified time, he has now; 
become entitled to possession of the property. It was from tliia 
decree that Sheo Shai, the respondent before us, should‘have appeal­
ed, if he desired to get rid of t;he decision in regard to tho plaintiff 
Ohajja’s right to pre-empt, and not having done so, it was not 
competent for the Judge in the appeal from the decree in suit; 131 
to re-open the questions between those two persons.

In  so far, therefore, as his decision, dwelt with those mattera 
and his decree affects Ohajju, this appeal must be and it is decreed 
with costs, and the respondent’s appeal to the lower appellate Oourfe 
quoad Chajjn dismissed with costs,

Appeal Moweio
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