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Before Mr, Justice Makmood.
SHEOQ PRASAD SINGH (Prmitiontr) v. KASTURA EUAR {DECRBE-ROLDER).®

Jurisdiction, presumption of-—Mazin, Omnia bracsumuntur rite et solemniter esse
acta— Civil Frocedure Code, ss.103, 283, bh—-—-Hz&lz Courts power Of Perision -
Civel Pruc&dure Code, s. 692,

"The consxdemmqn of an objection under 8, 278 of the Civil Procedure Code,
having first been enteviainzd and adjoarned by an Additional Subordinate Jndge#
anbsequently cama before the Subordinate Judge, who.struck off the case for
default, No order under s. 25 fransferring the case to the Subordinate Judge
was on the record, por wasit otherwise shown how he obtained jurisdiction to
deal with i,

Held that the High Court,in the exereise of its revisional powers under
. 8622 of the Code, should not presume that the Subordinate Judge had taken up
the case without jurisdiction; that the proper remedy of the petitioner was an ap-
pliation under & 108, read with s, 647, or & suit under 5. 283 ; and that the High
€ourt should not Mterfere in revision.

The facts, of this case are sufficiently stated in the judgment of
Mahmood, J.

Pandit ‘Sundar Lal, for the petitioner,

Mr. G. T. Spankie, for the respondent,

Manmoop, J;—This is an applieation presented to this Court
~invoking its interference, as a Court of revision, by exercise of the:
“authority econferred upon it by s. 622 of the Civil Procedurs Code.
The facts from which this apphcatmn has a.usen may briefly be

recapitulated to be the following :m=

One Musammat Kastura Kuar obtained a money deeree zwflmst

one Musammat Jelaba Kuar on the 16th July, 1884, and in execu-
tion of the decree the property to which this litigation relates was
attached on the 30th November, 1886, as the property of the judg-
ment-debtor. These proceedings of attachment admittedly took
place in the Court of the Additional Subordinate Judge of Ghézipur,
and it was in that Court that the present petitioner, Babu Slieo
Prasad, filed an application on the 30th March, 1887, objecting to
the ‘attachment mainly upon the ground that the judgment-debtor

was not the owner of the property attached. - Indeed, ‘Pandit-

Sundar Lal, on behalf of the petitioner, concedos that the applica-

tion was of the character contemplated by s. 278 of the Code of -

Civil Procedure.
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1t appears, then, that Rai Clheda Lal was the Additional Subor-
dinate Judge of Ghdzipur, and we find that, on the 10th May, 1887,
he adjourned the hearing of the application. Another adjournment
was made by his order of the 4th June, 1887, and then the cuse
appears to have come on for hearing, nov before the Additional
Subordinate Judge, Rai Cheda Ial, but before Pandit Kashi
Narain, who is the Subordinate Judge of the District, and by his

“order of the 14th June, 1887, the hearing of the application was

once morve aojouxned The order says that- the pleaders for the
parties having departed, the case was to come on for hearing the
nest day, i.c., the 15th June, 1887. What bappened then is best
represented by the order of the learned Subordinate Jud(re himself,
and it runs as follows : —

“ The case came on to-day again, and the pleaders have depart-
ed. Ordered that the case shounld be struck off for default.” Thig
order dated the 15th J une, is the one of which revision is prayed
for in this application.

The application originally came on before the learned Chief
Justice, who, by his order of the 9ih Angust, 1887, directad nntice
to be issued to the opposite parby to * show cause why the order of
Pandit Kagh. Narain, dated the 15th June, 1887, should not be set
aside on the ground that it was made withoub jurisdiction, and why
the case should not be restorsd to the list of the additional Subor-
dinate Judge for disposal.” :

In obedience to this order Mr. Spcmkw has appe‘ued to show
cause on behalf of the opposite party, and the learned counsel bhas,
among other things, relied upon a preliminary contention which
aims at showing that in the due exercise of iis revisional powers
this Court should not interfere. In the first place, the learned
counsel contends that the rule contained in the maxim Qmuia prae-
sumuntur 'rite et solemniter esse acta applied to this case, and thaf,
until the oontrary is'shown, the order by the. learned Subordmate
Judge, Pandit Kashi Narain, of the 15th June, 1887, should be
deemed to be an order passed with jurisdiction and in the manner
the law contemplates.

To this argument the reply which Pandit Sundar.LaZ, on behalf
of the petitioner, could make was that the only manner in which.
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the case could be within the jurisdiction of the Subordinate Judge 1887
was that a Court of appeal exercising its functions had transferred Snzo Prasan
it wnder s, 25 of the Civil Procedure Code, and that the mere S":f“
circumstance of the absence of such order from the record of the — BasTuma
present case remow?d the presumption, and, indeed, proved, as the Hoas.
learned pleader contends, that the Subordinate Judge, Pandit Kashi
Narain, had no jurisdiction to dispose of the case. The learned
pleader has also argned that even if it be tuken for granted that
the learned Bubordinate Judgs and the Additional Subordinate
Judge had concurrent jurisdiction over the matter, the circum-
tance that Rai Cheda Lal, the Additional Subordinate Judge, was
seized of the case, would reader the concurrent jurisdiction of the
learned Subordinate Judge, Pandit Kashi Narain, ineffective in
taking over a case and making orders thereon, of which case the
Additional Subordinate Judge was already seized. In supporting .
this argament the learned pleader has'used the analogy of the con-
current jurisdictions of the various Judges of this Court, and he
has contended thab as one Judge seized of a case cannvat thereafter
be deprived of it by another Judge, so even it the Additional Sub-
ordinate Judge and the Subordinate Judge did possess concarrent
jurisdiction, one could not be deprived of his Ieg'al powers to adju-
dicate upon a case he was seized of.
So far as the latter part of this contention is concerned, 1 do

nol think it necessary to determine the point becauge, although
tlte argument has been very ably put before me by Pandit Sundaz,
Lal, T cannot help feeling that the angwer Mr, Spankie relies upon
renders its decision unnecessary in this case. Mr. Spankie's con-
tention is that the want of jurisdielion upon which the whole
argament proceeds must not be presumed. - 1 think this is a_sg)und
argument, because it seems to me that the want of jurisdiction

may arise owing to numerons classes of facts which are to be
determmed by the lower Courts and not by Courts of revision.
There may be want of jurisdiction owing to t,erntorml limits of
jurisdiction, owing to the nature of the class of litigation, owing,
porhaps, to an order such as 5. 25 of the Civil Procedure Code
eonteraplates, owmg, perhaps, to the appomtmeut of the Judge not
being' duly and lawfully made, owing to the cause of action having
acetued at a place other than that whare the litigation coinmenced;
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and owing to other numerous matters, guch as the defendant’s
living in a foreign jurisdiction. In regard to the manner in which
T understand the word ¢ jurisdiction,” I need only say that T have
already given expression to my views in Dhan Singh v. Basant

Singh (1) and thot I still adhere to those views,

But the question is whether T, sitting here as o Qourt of revi-

sion, should enter into the varions bypotheses and possibilities
which may result in one apswer or other ag to the quastion of

jurisdietion. Mr. Spantkie contends that this Court should not
exercise, under the cirenmstances, the digcretionary pawers it poss-
esses under 8. 622 of the Civil Procedure Code. Apart from the
questions of fact which may have = bearing upon the guestion
of jurisdiction; the learned counsel contends that the ordinary
remedies which were open to the present petitioner have not been

adopted by him, and that, therefore, this Court’ should not
interfere in revision. The learned counsel contends with great

force that the arder of the 15th June, 1887, now sought to be revised

was snch as could have been passed under g. 102, read with g. 647,

of the Civil Procedure Code, and that, indeed, the usual remedy

open was to apply under s. 103 of the Civil Procedure Code for

the rostoration of the ease and due adjudication thereupon. Further,

the learned counsel argues that another remedy was open to the
petit.ioner before asking this Court ta revise the order complained -
of, and that remedy was a regular suit such as s. 283 of the Civil-
?mqedﬁre Codo contemplates.

T am of oif)inion that this contention has force. The principles
upon which the visitatorial functions of the Courts of revision, suchr
as in this case, stionld be exercised were fully considered by Mr,:
Justice West in the case of Shiva Nathaji v. Joma Kashinath (2), ia
which, 4t the end of the judgment, certain gonclusions are specifi-
cally enumerated, I have always entertained the greatest respect
for the rulings of that eminent Judge, and I have more than once
gtated that this particolar judgment was one deserving of the -

~ highest respect from the Indian Courts, and I adopted it in Sundar '

Das v. Mansa Ram {3), in swhich my brother Brodlurst concurred,
The general effoct of these rulings, as far ag this case is concerned,

() 1% R., 8 AIL 618, (2) T, L. R, 7 Bom, 341,
@) LL R, 7 All 407,
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is to lIay down general principles thﬁat the especial and extraordin- 1887
ary remedy by invoking the revisional powers of this Court should Suro Prasan
not be exercised unless as a last resource for an aggrieved litigant, Q”‘GK
In this case the ordinary remedies have not been adopted by the KAﬂTUBA
petitioner, and I do not think it {s necessary for me, as a Court of revi- o

sion, to go into the detail whether or not such facts exist as to justify
the conclusion that the lower Courtdid not estreise jurisdiction.

Pandit Sundar Lal in an elaborate and able argument has, in-
deed, contended, as a matter directed to ipduce me to exercise the
revisional powers of this Court, ‘that the simplest course would be
for me not only to decide matters of fact which would suggest one
decision or other as to jurisdiction, but also to decide, even if thers
was jurisdiction, whether or not sufficient reasons existed for strlk-
ing off the case iu default, All I need say to this argument is
that I do not think that the Legislature intended this Court, as a
‘Court of revision, to exercise any such functions. I, therefore,
- decline to interfere in revision and dismiss the application with costs,

Application rejected.
APPELLATE CIVIL.

Before Mr, Justice Straight and Mr Justice Brodhurst,

CHAJJU (Drrenpany) v. SHEQ SAHAI (Pramrirr). ij:ﬁ:f#

e aaa]

Pye-emption—Rival suits— Each pre-emplor ingde defendani in the other's suiy .-Sam
tried together, but decided by separate decrees~ Decree allowing pre-empiion in one
case only on condition of default by other pre-emplor— Finality of decree in superior
pre-emptor’s suit.— Appeal by inferior pre-empior in’lis own suit~ Appeliaie Court
not compelent to alter decreeso s 1o affect superior pre~emptor’s right.

In two rival sults for pre-emption each pre-emptor was made a defendant jn
the other’s suit. The suits were tried together upon the same evidence and were
disposed of by a single judgment, but by separate decrees, In ope of the suits the
‘pre-emptor obtained a decree in the terms of 8. 214 of the 01\711 Frocedure Code,
In the other, the pre-emptor obtained n decree, subject to the condition that, in tha
event of the first pre-emptor fmlmw to execute his decree, the aecond pre- emptor :
shonld be entitled to executeit. The decrea in the first suit. was not appealed,’
and became final. The second pre-emptor .appealed. frdm the deeree in his ovm“

- suit, upon the grounds that the amount ordered to be paid was exceasive, and, $hak
the first pré-emptor had lost his right,and the decree in the second Buil uhou
not have beeu made subzect to the condition above stated,

7 * Second Appenl No, 1427 fof 1886 froma dectes of. B, G, Pe
- #Ihetriot Iudge of Meevut, dated the 14th May, 1886, reversing a.d
kR B:ijpal I)au, Subnrdinuta Judge af Meems, da.aed &he 3.85 M




