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Before My, Justice Malmood.
QUEEN-EMPRESS v. SHEODIN ANp AyOTHER.

Aut X of 18732 (Criminal Procedure Code), s. 518— Duration of Mugistraie’s order—
Oriminal Procedurs Clode, s. 144—Act XLV of 1860 (Penal Code), 2. 188,

In 18%6 a Magistrate passed an order under 5,518 of Act X of 1872 {Crimi-
aal Procedare Code), directing the Sarangic of Itah fo take one of their annnal
religious processions along n particular route and at & particular howr, In 1838,
in which year there was no fresh promulgation of the order, the Saraogis took theie
procession along another reuts and ot a different hour, ai™ for so doing some of
them were convieted and sentenced under s, 188 of the Penal Code. '

Held that the convietion was wrong, the ovder of 1876 lhaving a temporary
operation only Gopi Alokun Mullick v. Taramoni Cltwdhrani (1) referred to,

The facts of this ease are sufficiently stated in the judgment of
Mahmood, J.

Mr. J. Simeon, for the petitioners.

Babu Jogindro Nath Chaudhri and Babu Rafan Chan?, for the
respondents.

M armoop, J.—This case has ecome up before me at the instanes

of the. petltloners for interferemce in revision inder s. 439 of the
Qode of Criminal Procedure. - The facts out of which the dispute
has arisen may briefly be stated fo be the follbwing :—

Tn the town of Btah the Hindu population seems to be divided
into two sections holding veligious views antagonistic to each other.
Qne of these rections, and probably, as T am informed, forming the
majority of the population, are Vaishnavites, that is, the worship-
pers of Vishnu, who is one of the gods of the Hindu Trinity. - The
.other sect, who ave stated to ba the minority of the population;are
Saraogis or Jains, who repudiate entirely the samctity of the Hindun
Trinity of the Godhead'and the authority of the minor gods and
goddesses, and who also repudiate the sancity of the Vedas, the
Puranas, and other holy scriptures of the Hindu. religion. - Tndeed:
they are a seckion of the Buddhists holding doctrines whmh also’
prevail in other parts of Tndin. These conflicting doctrines have
before now produced disturbances of the peace in connection with
religious processions. It is stated by Mr. Simeon on behalf of the
spetitioners,’and I myself am aware of the fact as a matter of the

religious history of this parf of the cpmn%ry (of which fact I com,
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take judicial notice under the latter part of &, 57 of the Evidence
Act {I of 1872), that the Hindas belonging to the Vaishnav creed

- look with horror upon the appearance of the idol of Parasnath, whom

the Saraogis worship, and' indeed regard it as a sin to look at the
idol. It was no doubt in consequence of this circumstance that, on
the 2nd September, 1876, the Magistrate, acting under the authority -
which s, 5318 of the'Crimina_l Progedure Code {Act X of 1872) -

‘conferred upon him, -promulgated an order whereby it was deter-

mined that the Saravgis were to take the procession of Ruah-J atra,
or Parasnath-ka-Mela, a3 the ritual is enlled there, by a particular
route and at a paviicnlar time, The object of making the night as
the time whien the R1th, or chaviot, was to proceed was to obviato
ag much as possible the Vaishuav section of the Hindu community
from looking upon the image.

It appears that for some years after the 2nd Se )tember, 1876,
the route and the time of the procession of this annual ceremony
wére duly ohserved, and that no occasion arosedor any dié(pl]fe
between the two,sections of the commuuity, and it was not till

‘1886 that any quarrel arose in respect of the matter.

It appears that inSeptember, 1886, when the Saraogis contem-
plated the performance of the ceremony of Rarh-Jutra, or religions

“procession of the chariot of Parasnath, which in wany respects and

incidents is analogous to the procession of the chariot of Jagar-
nath—a Vishnava Hindu deity—they applied to the Magistrate
for certain police arrangements, no doubt expecting possible dig-
tarbances by the Vaishnav section of the community, Thereupon
the Magistrate, by an order of . the" 13th September, 1886, which
‘may perhaps be taken to have been passed under’ s, 144 of the
Criminal Procedura Code {Act X of 1883), issned no specific direc~
tiens to the petitionors Saraogis, but directed the Distriat Superin-

tendent of Police to make the usual arrangements. The procoss-

~ian took place on the 14th September, 1886, in the forenoon of

the day, and it proceeded by a route and ab a time not preseribed
by the Magistrate’s order of the 2nd ﬁf’ptember 1876, which
pom’ced out night to be the time when the Bath was to be paraded.

Upon this state of thingsa complmnt was made by Mr. Szmeon_s
¢lients, the Vaishnav Hindus, charging Mr, Chaudfd’s clients, the
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Baraogis, with having committed the offence mentioned in s 188 of
the Indian Penal Code, and it resulted in a conviction of the ac-
cused and sentence of fine by the Magistrate, who held that the
action of the Saraogis amounted to a disobedience of the Magis-
trate’s order of the 2nd September, 1876, The Saraogis, who are
represented before me by Mr. Chaudliri, appealed from such con-
viction to the learned Sessions Judge, who, by his order of the 2nd
July, 1887, directed a further enquiry as to whether or not the
original order of the 2nd September, 1876, wks repromulgated in
1888, It was found by the Magistrate upon evidence, and in that
conclusion the learned Sessions Jundge agresd, that the order of
1876 was not repromulgated in  1886. The learned Judge, there-
fore, held that at the time when the procession of the Rath-Jatra
took place on the 14th September, 1886, the Saraogis in varying
tho time and the route of the procession were not disobeying any
subsisting order of the Magistrate, and that, therefore, they wera
not guilty of offence under s. 133 of the Indian Penal Qode,

I am entirely of the same opinion, It seems to me that in in-
terproting statutes of a penal character it is important to see that
the powers eonfserred upon the Magistrates “are duly exercised with
reference to the rendering unlawful of ‘aets that would otherwise
be lawful. Under the old Code, Act X of 1872, s 518 gave-to
Magistrates the power to issue orders in.cases of obstruction, danger
to human life, or riots, and the explanation to the section clearly

shows that the Legislature in conferring this power intended it

only to be applied to emergent matters, That section, however, -

did not prescribe any limitation or duration as to the duration of
the order remaining in force; but a Full Bench of the Caleutta
High Court in Gopi Mokun Mullick v. Taramoni Chowdhrani (1)
concurred in holding upon general principles of the interpretation
of such statutes that the Magistrate was not empowered to pass

~an order wnder s. 518 of Act X of 1872 which would have . move
than a temxporary operation, and that the grant of what is in effect
an order for a perpetual injunction was beyond such magisterial
jurisdiction, I follow the principles of that ruling, and I cannot
help thinking that s. 144 of the present Code, in modifying the

(1)L L. R., 5 Cale. 7.

117
1887

Quesx- .
Eurrsgs
v,
HERODIN,



118

1887

QUEEN-
Eupnrss.
v.
SHEODIN.

THE INDIAN LAW REPORTS. ‘ [VOL, %

law contained in the corresponding section 518 of the old Code,
takes into account what Garth, C. J., said in the Full Bench case
to which T have referred, and I say this because I fiud that whilst
s. 518 of the old Code was silent as to the duration of a Magis-
trate’s order passed for the purposes mentioned, the present Code
in tho last paragraph of s. 144 contains express provisions, saying.
that “no order under this section shall remain in foree for more.
‘than two months from the" making thereof, unless in cases of.
danger to human iife, health or safety, or a likelihood of a riot or.
an affray, the local Government, by notification in the official.
Gazette, otherwise directs.” This, then, is the present law, and:
I think also was virtually the older law, though, of course, no.
duration was named in the older Code.

Applying these views to this ease, it is elear that the order of
the 2nd September, 1876, was not promulgated again in 1886 by
the Magistrate, and that no counvietion eould take place because of
any disobedience of the order of September, 1876, an order which
cannot be held as having subsisted ten years, Mr. Simeon on
behalf of the petitioners hag indecd contended that the language
of the order of the 18th September, 18t6, was to incorporate all
the terms, conditions aund particular diiections of the order of the
2nd September, 1876, I bave heard the original order of Septem-
ber, 1886, and cannot accept this contention, The words of the:
order contain no specifie dircetions either as to the time of the
procession or the route through which it was to pass, and I cannof,
take the expression ‘‘as usual’ to imply that the order of the:
2nd September, 1876 was incorporated there in its entirety, And
because the order of the 13th September, 1886, was silent asto thi&!
matter, no offence was committed by the Saraogis in carrying the:
procession by a route and at a time other than that prescribed by

 the Magistrato’s order of 1876 as they did on. the 14th September,

1836,

I hold, therefore, that the learned Sessions Judge has rightly
2 quitted the Saraogis, and that no interference in revision is,
required by this Court,  The application is dismissed.

Application rejectodi,



