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Befori Sir John Edge, K., Cligf Justice, and Mr. Justice Stralght.
BALWANT SINGH (PrArvrrr)e, SUBﬁ.&N AL axp avorAER (DEresp ANTR)*
Pre-emption —Wajih-ul-arz=< Pattilors" =t Clhokdars”

HId that the terms of a teaj’b ul-grx eonferring n vight of pre.emntion wpnn
# pattidars” did not apply to a chakder bolding a share io the same ehal asthe
vendor.

Trrs was a suit for pre-emption based on the wajd-ulare of a
village, which gave a right of pre-emption to ¢ pzitidars” in cases
of transfer.  The clause of the wajib-ul-are relading to pre-emption
was as follows:= If any paftidur wishes to szell or mortgage a
part or whole of his property, at first he will Liave to offar it fo his
“brother or brother’s son or a member of sthe same family en a
proper consideration, In case of their refusal he will transfer to
the othor co-sharers, and they will have to pay the same price ns
offured by the stranger; and in case of the latter’s refusal he

will have pewer to mortgage or sell it to any one he likes.”

The facts of the case are set ont in the following judgment of

the lower appellate Court (District Judge of Allahabad) dismissing
“the suitreme - »

““ This is a claim of pre-emptive right. The plaintiff-appellant
and the vendor aro ¢chakdars’ holding shares in the same ek,
The question ab issue is whether the right of pre-emption under
the wajib-ul-arz extends to chakdars or not.

¢ 1 have no hesitation {i1 déciding that it does not,

¢ The terms of the pre-emption clavse clearly restrict its oper-
ation to ¢ pattidars,’ and it is well understood that the object
of the provision is in all cases to ‘exclude strangers, and a ehalidar
would not ordinarily be oneof the eo-parcenary cemmunity, nor
is it asserted that the appellant is so.

# 7t is, bowever, ingeniously contended that a chalkdar,; inas-
much as he is a propriefor paying revenue, i3 as much a,slmrer in
‘the maahdl as a pattidar, and that the . cifcumshnce of his owning a
certain area of land instead of o mehmml share does not affect
his status as a sharer in the mahﬁi

* Seeond'Appeal No. 1390 of 1886 from 2 decred of F. % Bltiot, Fsq., Dis-

" triet. Judge of Adlahabad, dated the 4th June, 1886, confinming a decree uf
l‘nndn; Indar Narain, Munsxf of Allahabad, dated the luh Dacember,- 1885
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1887 “ A ruling, Niamat Ali v. Asmat Bibi (1), has been referred toy
Bacwayr  toshow that the expression ¢ Zgkiyat’ has been held to mean any
Siea land held under a proprietary title, such as a grove, &e., and not
SosraN At merely a fractional share; and it is argued that a ¢clak’ thus
comes within its scope, and therefore within the pre-emption clause,

in which the word ¢ hakiyat’ is used.

“The fallacy of this argument is patent. The ¢ chakdar’ is 2
proprietor in the maldl no doubt; but he is not a pattidar or cox
shater of the mah&l, The word ¢ kakiyat’ may no doubt include
a ¢ chak, but that is not the point, which is, whether a ¢ chakdar’
can claim the right to pre-emption, and not whether, if an acknow-.
ledged paitidar should sell a ¢ chal,’ a right of pre-emption counld
be raised by another pattidar, to which latter case the ruling might
apply. To the present case it does not.

“ The fact that the chakdars are entered in the Alhewat and
wajib-ul-arz does not advantage the appellant as it is contended on
his behalf that it does. In the ihewat they are necessarily entered;
as they pay a quota of the Government demand and own proprie~
tary rights, but they are even in that distinguished and separated
from the pattidars.

“ In the wajib-ul-arz they ave similarly dealt with in the cates
gory of inferior proprietors.

“The difference between a ‘pattidar * and a ‘chakdar’ is

apparent in the fact that the former is jointly responsible with his
follow-pattidars for the payment of the Government demand assess-
ed on the mahél, and in the undivided part of a mahdl has rights
in each biswa, but no separate rights in any particular biswa, where-
; as the latter is responsible for his own quota of the revenue only,
‘and owns & certain area which is all his own, while he has no right
outside it. ‘

“ Neither party has produced any evidence to prove whether
the chakdars were admitted to enjoyment for payment of the Gove
ernment demand, but there can be no doubt that they were not.

‘ Failing the contention that a ¢ chakdar’ is ag mﬁoh a sharer
in the mahalas a ‘pattidar,’ and therefore has a good claim to
(1) L L. R, 7 AlL 626, |
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the right of pre-emption, it is argued that ¢chaldars’ have at
least the same right among themselves within the limits of their

‘ chak’ that the pattidars have in the whole mabil. This again is
an ingenious but untenable proposition.

“The pre-emptive clause applies to pattidars only; there is no
provision for its extension to chakdars even within the limits of
their chak. This appears to me to be too obvious to require further
remark.

¢¢ The appeal is dismissed with costs.”

The plaintiff appealed to the High Court, on the ground that
the terms of the wajib-ul-are were applicablé to chakdars,

Munshi Bam Prasad, for the appellant,
Mr. Amiruddin and Maulvi Abdul Majid, for the respondents.

Epew, C. J.—The judgment of Mr, Elliot is a very clear judg-
ment. I approve of that judgment. I think Mr. Elliot’s conclu-
sions are correct, The appeal is dismissed with costs.

BrraieaT, J.~I concur.
) Appeal dismissed,

Before Sir John Edge, K., Chief Justice, and Mr, Jusiice Tyrrell,
AHMAD ALI EHAN (Praxxtier) v, HUSAIN ALI KHAN (Drrespant), *

Act XV of 1877 (Limitation Act), schaiiy Nos. 69, 127=< Joint fumily properiy’ —
“ Ezelusion ” from such property.

A Muhammadan family consisting of three brothers and their uncle jointly
owned certain immoveable properly which the uncle managed. Two of the brothers
effected a settlement of accounts with the uncle, with reference to the pruﬁ}ts of
the estate ; the share of the three brothers was appropriated ; and the money repre-
senting that share was deposited with the uncle. Subseguently the two who had
effected the settlement withdrew their portion of the common share, and the thicd
brother sued the unele to recover a pum of money as his one-third portions
He alleged that e had been deceived by the defendant into suppos_ing “that hig
portion  was included in the amount withdrawn by his brothers ; but he did not
bage his suit upon any allegation of fraud, It was contended that-avt 137, seh.
i, of the Limitation Act (XV of 1877) applied to the snit, imitation running from
a date whereon the defendant had denied all liability in reapect of the plaintift’s
demand.

* First Appeal No. 216 of 1885 £rom a deeree of Mm:lvz Muhammad Maksud
Ah Khan, Suhordinate Judge of- Sahémnpu!’, dated the 175h Auguat 1886,
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